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BANK ENABLING INSTRUMENT 

SANTA PAULA CREEK MITIGATION BANK 

This Bank Enabling Instrument (“BEI”), dated this _____ day of _____________, 2011, is made 
by and among Richard E. Lyons and Laurie Prange Lyons (“Bank Sponsors”), Richard E. Lyons 
and Laurie Prange Lyons (“Property Owners”), , the Los Angeles District of the U.S. Army 
Corps of Engineers (“USACE”), Region IX of the U.S. Environmental Protection Agency 
(“USEPA”), and the California Department of Fish and Game (“CDFG”), South Coast Region. 
These agencies comprise and are referred to jointly as the Interagency Review Team (“IRT”). 
The Bank Sponsors, Property Owners, and the IRT are hereinafter referred to jointly as the 
“Parties”. This BEI sets forth the agreement of the Parties regarding the establishment, use, 
operation and maintenance of the Santa Paula Creek Mitigation Bank (the “Bank”). 

RECITALS 

A. The Bank Sponsors are responsible for establishing and operating the Bank. 

B. The Property Owners are the owners of real property containing approximately 200 acres 
(the “Property”), located near Santa Paula, Ventura County, State of California, 
designated Assessor’s Parcel No. APN 040-0-020-085.  The Property is generally shown 
on the Bank Location Maps (Exhibit A) and legally described in the Real Estate Records 
and Assurances (Exhibit D) attached hereto. 

C. Richard E. Lyons and Laurie Prange Lyons, as Bank Sponsors and Property Owners, 
desire to create the Bank over the Property (the “Bank Property”). The Bank Property is 

generally shown on the Bank Location Maps (Exhibit A) and legally described in the 
Real Estate Records and Assurances (Exhibit D-1) attached hereto. The Bank Property is 
to be conserved in perpetuity by the Conservation Easement, which shall be recorded as 
provided in Section V. 

D. CDFG has jurisdiction over the conservation, protection, and management of fish, 
wildlife, native plants and the habitat necessary for biologically sustainable populations 
of these species pursuant to California Fish and Game Code § 1802. 

E. USEPA and USACE have jurisdiction over Waters of the U.S. pursuant to the Clean 
Water Act, 33 U.S.C § 1251 et seq. Waters of the U.S. include jurisdictional wetlands. 

F. The IRT is the interagency group which oversees the establishment, use, operation, and 
maintenance of the Bank. 

G. The goals and objectives for the Bank are set forth in the Bank Management and 
Operation Documents (Exhibit C). 

H. Initially-capitalized terms used and not defined elsewhere in this BEI are defined in 
Section II. 
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AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing Recitals and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby 
agree as follows: 

Section I: Purpose and Authorities 

A. Purpose 

The purpose of this BEI is to set forth the agreement of the Parties regarding the 

establishment, use, operation, and maintenance of the Bank to compensate for 

unavoidable impacts to, and conserve and protect, Waters of the U.S. and Covered 

Habitat.  The Bank Sponsors shall preserve and then manage and maintain Waters of the 

U.S. and Covered Habitat in accordance with this BEI, Interim Management Plan and 

Long-term Management Plan. 

B. Authorities 

The establishment and use of the Bank for off-site compensatory mitigation or 

conservation is governed by one or more of the following statutes, regulations, policies, 

and guidelines: 

1. Federal 

a. Clean Water Act (33 U.S.C. § 1251 et seq.); 

b. Rivers and Harbors Act (33 U.S.C. § 403); 

c. National Environmental Policy Act (42 U.S.C. § 4321 et seq.);; 

d. National Historic Preservation Act (16 U.S.C. § 470); 

e. Executive Order 11990 - Protection of Wetlands; 

f. Executive Order 11988 - Floodplain Management; 

g. Regulatory Programs of the U.S. Army Corps of Engineers (33 C.F.R. 
Parts 320-332); 

h. Guidelines for Specification of Disposal Sites for Dredged and Fill 
Material (40 C.F.R. Part 230); and 

i. Memorandum of Agreement between the U.S. Environmental Protection 
Agency and the Department of the Army concerning the Determination of 
Mitigation Under the Clean Water Act, § 404(b)(1) (Feb 6, 1990). 

2. State 

a. California Environmental Quality Act (“CEQA”) (Public Resources Code 
§ 21000 et seq.) and State CEQA Guidelines (Tit. 14 Cal. Code Regs., 
Ch. 3); 
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b. California Endangered Species Act (“CESA”) (Fish and Game Code 
§ 2050 et seq.); 

c. California Natural Community Conservation Planning (“NCCP”) Act (Fish 
and Game Code § 2800 et seq.); 

d. California State Office of Historical Preservation (“SHPO”) (Public 

Resources Code § 5020 et seq.) Archaeological, Paleontological and 
Historical Sites (Public Resources Code § 5097 et seq.) Native American 
Historical, Cultural and Sacred Sites (Public Resources Code § 5097.9); 
and Historical Resources (Public Resources Code § 21084.1); 

e. Conservation of Wildlife Resources (Fish and Game Code § 1800 et seq); 

f. Lake and Streambed Alteration Program (Fish and Wildlife Protection and 
Conservation, Fish and Game Code § 1600 et seq.); 

g. Official Policy on Conservation Banks, April 7, 1995, by California 
Resources Agency and California Environmental Protection Agency, 
jointly; and 

h. Supplemental Policy Regarding Conservation Banks within the NCCP 
Area of Southern California, January 24, 1996, by U.S. Fish and Wildlife 
Service and California Department of Fish and Game. 

Section II: Definitions 

The initially-capitalized terms used and not defined elsewhere in this BEI are defined as set forth 
below. 

1. “Adaptive Management” means an approach to natural resource management which 
incorporates changes to management practices, including corrective actions as 
determined to be appropriate by the IRT in discussion with the Bank Sponsors and/or the 
Property Owners, as appropriate, based upon Bank annual report results and IRT review 
of overall Bank performance and compliance. 

2. “Bank Establishment Date” is the date determined pursuant to Section V, when the Bank 

is considered established and Transfer of Credits may begin. 

3. “Catastrophic Event” shall mean an unforeseen event, such as the impact of a vehicle or 
falling aircraft, which has a material and detrimental impact on the Bank Property, and 
over which neither the Bank Sponsors nor the Property Owners have control. 

4. “Conservation Easement” means a perpetual conservation easement, as defined by 
California Civil Code § 815.1, in the form of Exhibit D-4 attached hereto to be held by 
an entity qualified under California Civil Code § 815.3 and Government Code 65965. 

5.  “Covered Habitat” means habitat of concern or habitat upon which sensitive resources 
depend for their continued viability that the IRT determines will be adequately conserved 
as a result of implementation of this BEI.  Covered Habitat Credits are identified in 
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Exhibit E-1. The Covered Habitats are:  coastal sage scrub, floodplain scrub, chaparral, 
riparian woodland, and upland woodland. 

6. “Credits” are units of measure representing the accrual, attainment, or protection of 
aquatic functions and/or Covered Habitat on the Bank Property. One Credit is equivalent 
to one acre, or as otherwise defined in Exhibit E-1.  

7. “Credit Release” means an action by the IRT to make specified Credits available for 
Transfer pursuant to this BEI. 

8.  “Endowment Deposit” is the deposit or series of deposits made or required to be made 
by the Bank Sponsors to the Endowment Holder to fully fund the initial Endowment 
Principal.  Endowment Deposits received by the Endowment Holder are to be held in 
trust and paid into a fund designated in the Master Mitigation Account Memorandum of 
Agreement (“MOA”) entered into between the Endowment Holder and CDFG, effective 
November 23, 2010 (see Exhibit C-8). 

9. “Endowment Fund” is a sum of money, held in trust in a fund designated by the 
Endowment Holder.  The purpose of the Endowment Fund is to provide income to fund 
perpetual management, maintenance, monitoring, and other activities on the Bank 
Property consistent with the Long-term Management Plan.  The term “Endowment Fund” 

as used in this BEI shall refer to the Endowment Principal and all interest, dividends, 
other earnings, additions and appreciation thereon, including any additions to the 
principal necessary to compensate for inflation and to ensure the real value of the 
principal does not decline over time. 

10. “Endowment Holder” means the National Fish and Wildlife Foundation, a charitable non-
profit corporation authorized to hold the Endowment Fund, in trust, in accordance with 
the MOA entered into between the National Fish and Wildlife Foundation and CDFG, 
effective November 23, 2010 (see Exhibit C-8). 

11. “Endowment Principal” means that portion of the Endowment Fund that is non-wasting 
and that is to be maintained and managed in perpetuity to generate earnings and 
appreciation in value for use in funding perpetual management, maintenance, monitoring, 
and other activities as required by the Long-term Management Plan. Endowment 
Principal shall consist of the Endowment Deposit and any additions to the principal that 
are made from earnings, appreciation in value or subsequent deposits for the purpose of 
compensating for inflation and ensuring the real value of the principal does not decline 
over time. 

12.  “Force Majeure” shall mean war, insurrection, riot or other civil disorder, flood, 
earthquake, fire, disease, governmental restriction or the failure by any governmental 
agency to issue any requisite permit or authority, or any injunction or other enforceable 
order of any court of competent jurisdiction, which has a material and detrimental impact 
on the Bank or the Bank Property and over which neither the Bank Sponsors nor the 



Santa Paula Creek Mitigation Bank-Enabling Agreement –                                                                                                             
CA BEI Template PDT Final Draft 050810 

5 

Property Owners have control; provided, however, that (i) a riot or other civil disorder 
shall constitute an event of Force Majeure only if the event has broad regional impacts 
and is not endemic to the Bank Property and its immediate locale; (ii) a flood shall be 
considered an event of Force Majeure only if it is greater than a presently projected 100-
year flood, where “flood” refers to a runoff event; (iii) an earthquake shall constitute an 
event of Force Majeure only if the ground motion it generates at the Bank Property is 
greater than that presently projected from an earthquake with a return period of 475 
years; (iv) disease shall constitute an event of Force Majeure only if such event has broad 
regional impact and is not endemic to the Bank Property and its immediate locale; and (v) 
governmental restriction or the failure by any governmental agency to issue any requisite 
permit or authority, or any injunction or other enforceable order of any court of 
competent jurisdiction shall not constitute an event of Force Majeure unless there is no 
other feasible means of Remedial Action.  

 
13. “Interim Management Period” means the period from the Bank Establishment Date until 

the third anniversary of the full funding of the Endowment Fund has occurred. 

14. “Interim Management Plan” means the document attached as Exhibit C-5 that describes 
the management, monitoring, Adaptive Management, reporting and other activities to be 
implemented by the Bank Sponsors during the Interim Management Period. 

15. “Interim Management Security” is the financial assurance specified in Section VI.B. and 
Exhibit C-2, to be provided by the Bank Sponsors to guarantee the implementation of the 
Interim Management Plan. 

16. “Long-term Management Period” means the period beginning upon conclusion of the 
Interim Management Period and continuing in perpetuity, during which the Bank 
Property is to be managed, monitored and maintained pursuant to the Long-term 
Management Plan. 

17. “Long-term Management Plan” means the document attached as Exhibit C-6 that is 
intended to ensure the Bank Property is managed, monitored and maintained in perpetuity 
to conserve and protect its Waters of the U.S. and Covered Habitat. 

18. “NCCP” is a Natural Community Conservation Plan created pursuant to Fish and Game 

Code § 2800, et seq. 

19. “Performance Security” means the financial assurance specified in Section VI.A. and 
Exhibit C-1, to be provided by the Bank Sponsors to guarantee that all Remedial Action 
required under Section VIII.F is completed up through Bank closure. 

20.  “Phase I Environmental Site Assessment” is an assessment of the environmental 
condition of the Property performed in accordance with the American Society of Testing 
and Materials (ASTM) Standard E1527-05 “Standard Practice for Environmental Site 
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Assessments: Phase I Environmental Site Assessment Process,” or any successor to such 
ASTM Standard which is active at the time of the assessment. 

21. “Preservation” means the protection of existing ecologically important wildlife, habitat or 

other ecosystem resources in perpetuity. 

22. “Property Assessment and Warranty” means the written Property evaluation and 
assurance signed by the Property Owners and attached as Exhibit D-2. 

23. “Property Owners” means the owners of fee simple title to the Bank Property. 

24. “Remedial Action” means any corrective measures which the Bank Sponsors or Property 
Owners are required to take to ameliorate any injury or adverse impact to the Bank 
Property as preserved. 

25. “RIBITS” means the Regulatory In-lieu Fee and Bank Information Tracking System. 

26. “Service Area” means the geographic area(s) within which impacts to Waters of the U.S. 
or Covered Habitat that occur may be mitigated or compensated through Credits from the 
Bank. 

27. “Subordination Agreement” means a written, recorded agreement in which the holder of 
an interest in, or lien or encumbrance on the Bank Property makes the lien or 
encumbrance subject to and of lower priority than the Conservation Easement, even 
though the lien or encumbrance was recorded before the Conservation Easement. 

28. “Transfer” means the use, sale, or conveyance of Credits by the Bank Sponsors. 

29. “Unlawful Act” shall mean the unlawful act of any person or entity other than the Bank 
Sponsors or Property Owners and shall include an event or series of events, such as the 
intentional release within the Bank Property, or any connected watercourse, of any 
Hazardous Substance, or the discharge of such a substance in violation of a statute, 
ordinance, regulation or permit, which event or series of events has a material and 
detrimental impact on the Bank Property.  

30. “Waters of the U.S.” means all waters and wetlands over which the USACE and the 
USEPA is granted jurisdiction in the Clean Water Act, 33 U.S.C. § 1251, et seq. This 
definition encompasses the term “waters of the United States” as defined in 

33 C.F.R. Part 328 and any implementing guidance. 

Section III: Stipulations 

A. Baseline Condition 

The current condition of the Bank Property is described in the Biological Resources 

Surveys (Exhibit G). 

http://en.wikipedia.org/wiki/United_States_Code
http://www.law.cornell.edu/uscode/33/1251.html
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B. Disclaimer 

This BEI does not in any manner limit the legal authorities or responsibilities of the IRT, 

or of any IRT agency, but is, instead, an implementation of such authorities and 

responsibilities. 

C. Exhibits 

The following Exhibits are attached to and incorporated by this reference into this BEI: 

1. “Exhibit A” - Bank Location Maps 

A-1 General Vicinity Map 

A-2 Map showing Bank Property 

2. “Exhibit B” - Service Area Map and Description 

B-1 Map of the Bank’s Service Area 

B-2 Narrative description(s) of the Bank’s Service Area(s) 
3.  “Exhibit C” - Bank Management and Operation Documents 

C-1 Performance Security Analysis and Schedule 

C-2 Interim Management Security Analysis and Schedule 

C-3 Endowment Fund Analysis and Schedule 

C-4 Instructions and Forms for Submission or Disbursement of 
Funds 

C-5 Interim Management Plan 

C-6 Long-Term Management Plan  

C-7 Bank Closure Plan 

C-8 Master Mitigation Account Memorandum of Agreement 
4. “Exhibit D” - Real Estate Records and Assurances 

D-1 Preliminary Title Report, Legal Description, and Parcel Map(s) 

D-2 Property Assessment and Warranty 

D-3 Plat Map 

D-4 Approved-as-to-form Real Estate Assurances 
5. “Exhibit E” - Bank Crediting and Credit Transfers 
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E-1 Credit Evaluation and Credit Table 

E-2 Credit Purchase Agreement and Payment Receipt Templates 

E-3 Credit Transfer Ledger Template 
6. “Exhibit F” - Phase I Environmental Site Assessment 

7. “Exhibit G” - Biological Resources Surveys  

                  G-1       Biological Resources Summary 

                              G-2       Botanical Resources Report   
                         
                             G-3       Review of Special Status Fish and Wildlife Species 

  
     G-4       Santa Paula Creek Steelhead Habitat Assessment 
     G-5       Wetland Functional Assessment 
     G-6       Wetland Delineation 

 

8. “Exhibit H” –Waters of U.S. Jurisdictional Determination and Delineation   

9. “Exhibit I” – Cultural Resources Records Search 

Section IV: Bank Evaluation  

A. Bank Site Assessment by the IRT 

Representatives of the IRT have inspected and evaluated the Bank’s Waters of the U.S. 

and Covered Habitat and have agreed upon the assignment of Credits set forth in Exhibit 

E-1. 

B. Phase I Environmental Site Assessment 

Property Owners have provided a current Phase I Environmental Site Assessment of the 

Bank Property, attached hereto as Exhibit F, showing that the Bank Property is not 

subject to any recognized environmental conditions as defined by the American Society 

for Testing and Materials (ASTM) Standard E1527-05 “Standard Practice for 

Environmental Site Assessments:  Phase I Environmental Site Assessment Process” (i.e., 

the presence or likely presence of any Hazardous Substances or petroleum products). If 

the Phase I Environmental Site Assessment identified any recognized environmental 

conditions, the Property Owners represent and warrant to the IRT that all appropriate 

assessment, clean-up, remedial or removal action has been completed.  

C. Permits 

The Bank Sponsors will obtain all appropriate permits and other authorizations needed to 

maintain the Bank. This BEI does not constitute or substitute for any such approval. 

D. Property Assessment and Warranty 
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Property Owners shall notify the IRT of any errors or discrepancies in the Property 

Assessment and Warranty (Exhibit D-2) discovered subsequent to Property Owners’ 

signing of this BEI. The IRT shall evaluate any impacts of the errors or discrepancies on 

the Bank Property and the Conservation Easement, and may reduce the number of 

available Credits as a result of such impacts according to the policies of the IRT in effect 

at the time of notice to the IRT. 

Section V: Bank Establishment Date 

The Bank Establishment Date will occur and Transfer of Credits may begin only when all 
of the following actions have occurred: 

1. The BEI has been fully executed by all of the Parties; 

2. The Conservation Easement has been accepted by a Grantee approved by the IRT 
and recorded in the Official Records of the county in which the Bank Property is 
located, and; 

3. The Bank Sponsors have complied with its obligation to furnish financial assurances 
in accordance with Section VI. 

Within 30 days of the Bank Establishment Date, the Bank Sponsors shall upload the final, signed 
BEI, including all of its Exhibits, to RIBITS and provide an electronic copy to each member of 
the IRT. 

Section VI: Financial Assurances 

The Bank Sponsors are responsible for providing financial assurances for the completion 
of Bank management, monitoring, and Remedial Action in accordance with this BEI, as set forth 
in this Section VI. The financial assurances shall be held in accordance with Section VIII.E. The 
Bank Sponsors shall notify each member of the IRT in accordance with Section XII.K. upon 
furnishing each of the following financial assurances: 

A. Performance Security 

Concurrent with the Transfer of the first Credit, Bank Sponsors shall furnish to CDFG 

Performance Security in the amount of 10% of the Endowment Fund Analysis and 

Schedule as specified in Exhibit C-3.  The Performance Security shall be in the form of a 

cashier’s check.  The Bank Sponsors shall ensure that the full amount of the Performance 

Security shall remain available in accordance with Section VIII.E.1.a.2. until the IRT 

determines that all Remedial Action required under Section VIII.F has been completed up 

through Bank closure. 

B. Interim Management Security 

Concurrent with the Transfer of the first Credit, Bank Sponsors shall furnish to CDFG 

Interim Management Security in the amount specified in Exhibit C-2. The amount of the 

Interim Management Security shall be equal to the estimated cost to implement the 

Interim Management Plan during the first year of the Interim Management Period, as set 
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forth in the Interim Management Security Analysis and Schedule (Exhibit C-2). Cost 

estimates should be based on tasks implemented by a third party in present day dollars or 

equipment prices in present day dollars. The Interim Management Security shall be in the 

form of a cashier’s check. The Bank Sponsors shall ensure that the full amount of the 

Interim Management Security shall remain available in accordance with Section 

VIII.E.1.b.2. until the end of the Interim Management Period. 

C. Endowment Fund  

1. The Endowment Fund shall be in an amount sufficient to fully provide for the 
financial requirements of the long-term management of the Bank in accordance with 
the Long-term Management Plan and the Endowment Fund Analysis and Schedule 
(Exhibit C-3). Cost estimates should be based on tasks implemented by a third party 
in present day dollars or equipment prices in present day dollars. 

2.  The Endowment Fund is to be held in trust in a fund designated by the Endowment 
Holder, pursuant to the terms and conditions of the MOA (Exhibit C-8).  The Bank 
Sponsors shall fund the Endowment Fund through Endowment Deposits according 
to the schedule below.  The Endowment Fund shall be funded as follows: 

a. A minimum of 15% of the Endowment Fund shall be funded prior to the 
earliest of: 1) the second Waters of the U.S. Preservation Credit Release; or 
2) the second Covered Habitat Preservation Credit Release; 

b. A minimum of 40% of the Endowment Fund shall be funded prior to the 
earliest of: 1) the third Waters of the U.S. Preservation Credit Release; or 
2) the third Covered Habitat Preservation Credit Release; 

c. A minimum of 70% of the Endowment Fund shall be funded prior to the 
earliest of: 1) the fourth Waters of the U.S. Preservation Credit Release; or 
2) the fourth Covered Habitat Preservation Credit Release; 

d. 100% of the Endowment Fund shall be funded prior to the earliest of: 1) 
the fifth Waters of the U.S. Preservation Credit Release; or 2) the fifth 
Covered Habitat Preservation Credit Release. 

3. Bank Sponsors shall notify in writing each member of the IRT of each Endowment 
Deposit made within 30 days of such deposit. 

Section VII: Credit Release 

 Each Credit Release must be requested in writing by the Bank Sponsors and must be 
approved in writing by the IRT, with approval by the IRT agency(ies) under whose jurisdiction 
the Credits reside. 

A.  Waters of the U.S. Preservation Credit Release 

1.   Upon Bank Sponsors’ compliance with all applicable requirements set forth in this 

Section VII.A., and approval by the IRT, Waters of the U.S Preservation Credits as 
described in the Credit Table (Exhibit E-1) shall be released for Transfer, as 
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described below. The actual number of Preservation Credits released shall be 
determined by the USACE, in consultation with the other IRT agencies, based upon 
funding of the Endowment Fund in accordance with Section VI.D and compliance 
with requirements of this BEI and any associated authorization.  Upon each Credit 
Release, USACE shall enter the number of Credits Released into RIBITS. No Credit 
Transfer shall occur until the applicable Credit Release has occurred. Preservation 
Credits may be released as follows: 

a. Release 1: 15% of the total anticipated Waters of the U.S Preservation 
Credits upon the Bank Establishment Date. 

b. Release 2: Up to an additional 25% of the total anticipated Waters of the 
U.S. Preservation Credits when Bank Sponsors have funded a minimum of 
15% of the Endowment Fund according to Section VI.D.2.a. Release 1 is a 
prerequisite for release 2. 

c. Release 3: Up to an additional 15% of the total anticipated Waters of the 
U.S. Preservation Credits when the Bank Sponsors have funded a minimum 
of 40% of the Endowment Fund per Section VI.D.2.b.  Release 2 is a 
prerequisite for release 3. 

d. Release 4:  Up to an additional 15% of the total anticipated Waters of the 
U.S. Preservation Credits when the Bank Sponsors have funded a minimum 
of 70% of the Endowment Fund per Section VI.D.2.c.  Release 3 is a 
prerequisite for release 4. 

e. Release 5: All remaining Waters of the U.S. Preservation Credits when the 
Bank Sponsors have funded 100% of the Endowment Fund per Section 
VI.E.2.d.  Release 4 is a prerequisite for release 5. 

B.   Covered Habitat Credit Release 

1.   Credits for Covered Habitat shall be determined and released as described in this 
Section VII.B and the Credit Table (Exhibit E-1). Anticipated Credits have been 
assigned to the Bank based upon Credit methodologies developed by the IRT. 

2.   Upon submittal of all documentation required under this BEI by the Bank Sponsors, 
and approval by the IRT, the CDFG will release Credits for Covered Habitat as 
described below. The actual number of Credits released shall be determined by 
CDFG, in consultation with the other IRT agencies, based upon funding of the 
Endowment Fund in accordance with Section VI.D.  Upon each Credit Release, the 
releasing IRT agency shall enter the number of Credits Released into RIBITS. No 
Credit Transfer shall occur until the applicable Credit Release has occurred.  

a. Preservation Credits described in the Credit Table (Exhibit E-1) for 
Covered Habitat shall be released as follows: 

 1)  15% of the total anticipated Preservation Credits upon the Bank  
 Establishment Date. 
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   2)  25% of the total anticipated Preservation Credits upon funding the  
        Endowment Fund according to Section VI.D.2.a. 

   3)  15% of the total anticipated Preservation Credits upon funding the  
         Endowment Fund according to Section VI.D.2.b. 

   4)  15% of the total anticipated Preservation Credits upon funding the  
        Endowment Fund according to Section VI.D.2.c. 

   5)  The remaining Preservation Credits upon full funding of the   
        endowment Fund according to Section VI.D.2.d. 

Section VIII: Operation of the Bank 

A. Service Area 

The Service Area is described and shown in Exhibit B. 

B. Transfer of Credits 

1. The Transfer of Credits may begin only upon the Bank Establishment Date. Bank 
Sponsors shall have the exclusive right to determine the price for any and all Bank 
Credits it offers for sale. The minimum Credit unit that may be Transferred is 0.01 
Credit. 

2. In no case shall the number of Credits or any particular type Transferred or obligated 
exceed the total number of Credits of that type which have been released for 
Transfer, as evidenced by written approval of the IRT. 

3. Use of Credits at the Bank to mitigate or compensate impacts to Waters of the U.S. 
or Covered Habitat must be authorized by the appropriate IRT agency or agencies 
on a case-by-case basis.  Projects must first demonstrate no net loss of aquatic 
functions and/or a minimum 1:1 compensatory mitigation ratio on an acreage basis 
in order to use Waters of the U.S. Preservation Credits at this Bank. 

4. Bank Sponsors shall notify all members of the IRT upon any Credit Transfer in 
accordance with Section IX.B. of this BEI.  Upon Transfer of Credits, the Bank 
Sponsors shall enter the Credit Transfers into RIBITS. 

5. If the Bank Property is damaged after the Bank Establishment Date, and such 
damage materially impairs Waters of the U.S. or habitat values on such damaged 
Bank Property, then the IRT may, at its discretion, direct Bank Sponsors to suspend 
the Transfer of Credits and/or reduce the number of Credits allocated to the Bank in 
proportion to such damaged area unless and until the Bank Sponsors have 
reasonably restored such damaged area pursuant to a Remedial Action plan 
approved by the IRT. 

6. If CDFG approves an NCCP which covers all or any part of the Service Area, and 
that plan uses habitat categories different from those set forth in Exhibit E-1, then, 
at the request of the Bank Sponsors, the remaining Credits for Covered Habitat may 
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be reallocated at the discretion of the IRT to conform to the habitat categories in the 
approved NCCP. 

7. Credit modifications due to expansion, restoration or other means that have been 
approved in writing by the IRT, shall be set forth in an amendment to this BEI 
according to Section XII.D.1. 

8. Each Credit Transfer shall be made pursuant to a written purchase agreement in the 
form of Exhibit E-2. 

C. Interim and Long-term Management and Monitoring 

1. Interim Management and Monitoring 

Bank Sponsors shall be responsible for conducting management and monitoring 
activities according to the Interim Management Plan (Exhibit C-5) until the end of 
the Interim Management Period. 

2. Long-term Management and Monitoring 

At the end of the Interim Management Period, the Property Owners shall implement 
long-term management and monitoring of the Bank Property according to the Long-
term Management Plan.  Property Owners shall be obligated to manage and monitor 
the Bank Property in perpetuity to preserve its habitat and conservation values in 
accordance with this BEI, the Conservation Easement and the Long-term 
Management Plan (Exhibit C-6). Such activities shall be funded through the 
Endowment Fund according to Section VIII.E.2.b.  Property Owners and the IRT 
members shall meet and confer upon the request of any one of them, to consider 
revisions to the Long-term Management Plan which may be necessary or 
appropriate to better conserve the habitat and conservation values of the Bank 
Property. During the Long-term Management Period, Property Owners shall be 
responsible for submitting annual reports to each member of the IRT in accordance 
with Section IX.A. of this BEI. The Property Owners shall upload annual reports 
into RIBITS. 

D. Bank Closure Plan  

1. Upon Bank closure, no further Credit Transfer shall occur. 

2. The Bank closure shall be deemed to take place upon occurrence of all of the 
following:  

a. All Remedial Action required under Section VIII.F. has been completed as 
evidenced by 1) timely submission of all required annual reports in 
accordance with Section IX.A; 2) the third anniversary of the completion 
of all Remedial Action, if any, in accordance with the applicable Remedial 
Action plan(s); 3) an on-site inspection by the IRT; 4) written approval 
from the IRT; and 
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b. Either: 

1) The last authorized Credit has been Transferred; or 

2) The Bank Sponsors request Bank closure by written notice to the 
IRT and IRT provides written approval of the closure; and 

c. All financial responsibilities of the Bank Sponsors have been met, 
including 100% funding of the Endowment Fund for not less than three 
years. 

d. Conveyance of the fee title to the Bank Property to the CDFG. 

E. Financial Operations  

All financial transactions shall be reported in accordance with Section IX. 

1. Securities 

a. Performance Security 

1) CDFG shall be entitled to draw upon the Performance Security in 
accordance with Section VIII.F.1. 

2) If any portion of the Performance Security is drawn upon pursuant 
to Section VIII.F.1, then the Bank Sponsors shall replenish the 
Performance Security to the amount specified in Exhibit C-1 
within 90 days after written notice from CDFG. 

3) The Performance Security (or any portion of such security then 
remaining) shall be released to the Bank Sponsors upon Bank 
closure pursuant to Section VIII.D. 

b. Interim Management Security 

1) CDFG shall be entitled to draw upon the Interim Management 
Security if any Transfer of Credits has been made and the IRT 
determines that during any 12-month period the Bank Sponsors 
have not performed all tasks as required under the Interim 
Management Plan. 

2) In the event that the Interim Management Security is drawn upon 
pursuant to this section, the Bank Sponsors shall replenish the 
Interim Management  Security to the amount specified in Exhibit 

C-2 within 90 days after written notice from CDFG. 

3) Provided that the Bank Property has been managed in accordance 
with the Interim Management Plan, the Interim Management 
Security (or any portion of such security then remaining) shall be 
released to the Bank Sponsors at the end of the Interim 
Management Period. 
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2. Endowment Fund 

a. Endowment Fund Deposits 

   Endowment Holder is to deposit the Endowment Deposits it receives into  
   a fund designated by the Endowment Holder in accordance with the terms  
   and conditions of the MOA attached at Exhibit C-8.  

b. Endowment Fund Management 

1) The Endowment Principal amount should not decrease in value 
through expenditure or investment strategy. The Endowment 
Principal amount is intended to increase in value to keep up with 
inflation. Therefore a portion of the interest and earnings on the 
Endowment Principal balance are to be reinvested by the 
Endowment Holder into the Endowment Fund. After the 
Endowment Fund is fully funded for three years, even if interest 
earnings are insufficient to increase the Endowment Principal to 
keep up with inflation, no additional Endowment Fund monies 
will be required from the Property Owners. 

2) Any Endowment Fund interest earnings beyond those necessary to 
provide for Endowment Principal growth commensurate with 
inflation may be made available by the Endowment Holder to the 
Property Owners to fund annual management of the Bank 
Property in accordance with the terms of this BEI and the Long-
term Management Plan.  

3) Any Endowment Fund revenues (including earnings and interest) 
remaining after the Endowment Principal is adjusted for inflation 
that exceed the anticipated annual management expenses of the 
Bank Property shall be retained in the Endowment Fund and may 
be made available by the Endowment Holder to the Property 
Owners to fund unexpected expenses and Adaptive Management 
needs. 

4) Property Owners shall invoice by letter the Endowment Holder for 
management activities. 

5) If there is not sufficient funding available from the Endowment 
Fund interest and earnings or if Long-term Management expenses 
exceed those estimated in the Endowment Fund Analysis and 
Schedule (Exhibit C-3),the Property Owners shall consult with 
the IRT to identify the most effective means to implement the 
management measures and tasks with the resources available. 
After consultation with the IRT, the Property Owners shall submit 
the resulting proposal in writing to the IRT within 60 days after 
completion of its consultation with the IRT. Upon written 
approval of the IRT, the Property Owners shall implement the 
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approved management measures and tasks. 

3. Financial Records and Auditing  

The Bank Sponsors and/or Property Owners, as appropriate, shall maintain complete 
and accurate records relating to the financial operation of the Bank using generally 
accepted accounting methods, principles and practices consistently applied. The 
financial operation of the Bank includes all financial assurances received or 
expended during the establishment and operation of the Bank. At the request of the 
IRT, no more frequently than annually, the Bank Sponsors and/or Property Owners, 
as appropriate, shall have records relating to the financial operation of the Bank 
audited by an independent licensed Certified Public Accountant and shall submit the 
auditor’s report to the IRT upon completion. 

The signatory agencies or their designated representatives shall also have the right 
to review and copy any records and supporting documentation pertaining to the 
performance of this BEI. Bank Sponsors and Property Owners agree to maintain 
such records for possible audit for a minimum of three years after Bank closure, or 
three years after the date of performance, whichever is later. Bank Sponsors and 
Property Owners agree to allow the auditor(s) access to such records during normal 
business hours and to allow interviews of any employee or representative who might 
reasonably have information related to such records. Further, Bank Sponsors and 
Property Owners agree to include a similar right of State and federal auditors to 
audit records and interview employees and representatives in any contract related to 
the performance of this BEI. 

F. Remedial Action Plan 

Prior to Bank closure, if any Party discovers any injury or adverse impact to the Bank 

Property as preserved, the Party making the discovery shall notify the other Parties. The 

IRT may require the Bank Sponsors to develop and implement a Remedial Action plan to 

correct such condition, as described below. The annual report required under Section 

IX.A. shall identify and describe any Remedial Action proposed, approved, or performed 

and, if the Remedial Action has been completed, evaluate its effectiveness. 

1. Within 60 days of the date of written notice from the IRT, the Bank Sponsors shall 
develop a Remedial Action plan and submit it to the IRT for approval. The 
Remedial Action plan must identify and describe proposed actions to ameliorate 
injury or adverse impact to the Bank Property and set forth a schedule within which 
the Bank Sponsors will implement those actions. The Bank Sponsors shall, at Bank 
Sponsors’ cost, implement the necessary and appropriate Remedial Action in 
accordance with the Remedial Action plan approved by the IRT. In the event the 
Bank Sponsors fail to submit a Remedial Action plan to the IRT in accordance with 
this section, the IRT will notify the Bank Sponsors that the Bank Sponsors are in 
default and may identify Remedial Action the IRT deems necessary. If (a) the Bank 
Sponsors fail to develop a Remedial Action plan or to implement Remedial Action 
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identified by the IRT, in accordance with this section, or (b) conditions have not 
improved or continue to deteriorate two years after the date that the IRT approved a 
Remedial Action plan or notified Bank Sponsors of Remedial Actions the IRT 
deemed necessary, then CDFG may draw upon the Performance Security to 
undertake Remedial Action on the Bank Property. 

2. If the IRT determines that the Bank is operating at a Credit deficit (i.e., that Credit 
Transfers made exceed the Credits authorized for release, as adjusted in accordance 
with this BEI), then the IRT shall notify the Bank Sponsors. Upon the IRT giving 
such notice, Bank Sponsors shall immediately cease Transfer of Credits. The IRT 
will determine what Remedial Action is necessary to correct the Credit deficit, and 
Bank Sponsors shall implement such Remedial Action, in accordance with this 
Section VIII.F. 

Section IX: Reporting 

A. Annual Report  

Bank Sponsors or Property Owners, as appropriate, shall submit an annual report to each 

member of the IRT, in hard copy and in editable electronic format, on or before August 

15
th

 of each year following the Bank Establishment Date. Each annual report shall cover 

the period from July 1 of the preceding year (or if earlier, the Bank Establishment Date 

for the first annual report) through June 30
th

 of the current year (the “Reporting Period”). 

The Bank Sponsors shall be responsible for the reporting tasks described below until 

Bank closure. After Bank closure, the Property Owners shall be responsible for such 

reporting, annually, as per the Long-term Management Plan. The annual report shall 

address the following: 

1. Interim Management and Long-term Management 

The annual report shall contain an itemized account of the management tasks 
conducted during the reporting period in accordance with the Interim Management 
or Long-term Management Plan, including the following: 

a. The time period covered, i.e. the dates “from” and “to”; 

b. A description of each management task conducted, the dollar amount 
expended and time required; and 

c. The total dollar amount expended for management tasks conducted during 
the reporting period. 

2. Transfer of Credits 

The annual report shall include an updated Credit Transfer Ledger (Exhibit E-3) 
showing all Credits transferred since the Bank Establishment Date and an 
accounting of remaining Credits. 

3. Financial Operation 
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The annual report shall set forth an itemized account of any and all activity of Bank 
Sponsors regarding the Performance Security, Interim Management Security, and 
Endowment Deposits. 

B. Credit Transfer Reporting 

Upon the Transfer of each and every Credit the Bank Sponsors shall enter the Credit 

Transfer into RIBITS and submit to each member of the IRT: 

1. A copy of the fully executed Credit Purchase Agreement in the form provided at 
Exhibit E-2; and 

2. An updated Credit Transfer Ledger, in hard copy and in editable electronic format in 
the form provided at Exhibit E-3. 

Section X: Responsibilities of the Bank Sponsors and Property Owners 

A. Without limiting any of their other obligations, including without limitation, under the 
Conservation Easement, Bank Sponsors and Property Owners each hereby agrees and 
covenants that: 

1.  If the entity proposed to hold the Conservation Easement is not an IRT 
agency, Bank Sponsors and Property Owners shall, prior to the execution of 
the Conservation Easement at Exhibit D-4 hereof, provide the IRT with 
satisfactory evidence that the entity proposed to hold the Conservation 
Easement (Grantee) is authorized to do so pursuant to California Civil Code 
§ 815.3 and Government Code § 65965, and has agreed to hold said 
Conservation Easement. 

2.  Bank Sponsors shall be responsible for all activities and costs associated 
with the establishment and operation of the Bank, including but not limited to 
Remedial Action, documentation, maintenance, management, monitoring, 
and reporting, until completion of the Interim Management Period. 

3.  Bank Sponsors agree to assume responsibility for compensatory 
mitigation requirements of USACE permits for which it Transfers Credits 
once a permittee has secured the appropriate number and type of Credits 
from the Bank Sponsors and to provide USACE with documentation that 
confirms that the Bank Sponsors have accepted the responsibility for 
providing the required compensatory mitigation. 

4.  It shall not discharge or release to or from the Bank Property, or permit 
others to discharge or release to or from the Bank Property, any material, 
waste or substance designated as hazardous or toxic or as a pollutant or 
contaminant under any federal, state, or local environmental law or 
regulation (each a “Hazardous Substance”). 

5.  Property Owners shall not create or suffer any lien or encumbrance upon 
the Bank Property other than as set forth in the Property Assessment and 
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Warranty approved by the IRT, and Property Owners shall not execute, 
renew, or extend any lien, lease, license, or similar recorded or unrecorded 
right or interest in the Bank Property without the prior written consent of the 
IRT. 

6.  It shall not construct or install any structure or improvement on, or engage 
in any activity or use of, the Bank Property, including mineral exploration or 
development, excavation, draining, dredging, or other alteration of the Bank 
Property that is not consistent with and in accordance with this BEI and its 
Exhibits. 

7.  Bank Sponsors and Property Owners shall ensure that the Bank Property 
is managed and maintained in accordance with this BEI and its Exhibits. 

8.  Property Owners shall allow, or otherwise provide for, access to the Bank 
Property by Grantee, the IRT agencies and third parties, as described in the 
Conservation Easement. 

B. Reasonably foreseeable technical problems, or unanticipated or increased costs or 
expenses associated with the implementation of actions called for by this BEI, or changed 
financial or business circumstances in and of themselves shall not serve as the basis for 
modifications of this BEI or extensions for the performance of the requirements of this 
BEI. 

C. An extension of one compliance date based upon or related to a single incident shall not 
extend any subsequent compliance dates. The Bank Sponsors or Property Owners must 
show cause for any or every delayed step or requirement for which an extension is 
sought. 

Section XI: Responsibilities of the IRT 

A. IRT Oversight 

The IRT agrees to provide appropriate oversight in carrying out provisions of this BEI. 

B. IRT Review 

The IRT will make a good faith effort to provide comments on the annual reports and 

Remedial Action plans within 60 days from the date of complete submittal. If the IRT is 

unable to review Remedial Action plans within the time specified, this fact will be 

reflected in any schedule established for performance of Remedial Action and any 

evaluation of timely performance of Remedial Action by Bank Sponsors or Property 

Owners. 

C. Compliance Inspections 

The IRT shall conduct compliance inspections as necessary: 

1. To verify the Credits currently available in the Bank; and/or 
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2. Recommend Remedial Action as needed; or 

3. For any other purpose determined by the IRT as necessary to assess compliance with 
this BEI. 

Section XII:  Other Provisions 

A. Force Majeure 

1. The Bank Sponsors and Property Owners shall be responsible to maintain the Bank 
Property and perform Remedial Action except for damage or non-compliance 
caused by Catastrophic Events, events of Force Majeure or Unlawful Acts. In order 
for such exception to apply, the Bank Sponsors and Property Owners shall bear the 
burden of demonstrating all of the following: 

a. That the damage or non-compliance was caused by circumstances beyond 
the control of the Bank Sponsors, Property Owners, and any person or 
entity under the direction or control of the Bank Sponsors or Property 
Owners, including its employees, agents, contractors and consultants;  

b. That neither the Bank Sponsors, Property Owners, nor any person or entity 
under the direction or control of the Bank Sponsors or Property Owners, 
including its employees, agents, contractors and consultants, could have 
reasonably foreseen and prevented such damage or non-compliance; and  

c. The period of damage or non-compliance was a direct result of such 
circumstances. 

2. The Bank Sponsors and Property Owners shall notify the IRT within 24 hours of 
occurrence of a Catastrophic Event, event of Force Majeure, or Unlawful Act, and 
as promptly as reasonably possible thereafter Bank Sponsors, Property Owners, and 
the IRT shall meet to discuss the course of action in response to such occurrence. In 
the meantime, Bank Sponsors and Property Owners shall continue to manage and 
maintain the Bank Property to the full extent practicable. 

B. Dispute Resolution 

1. The Parties agree to work together in good faith to resolve disputes concerning this 
BEI, but any of the Parties may seek any available remedy. Unless any of the Parties 
has initiated legal action, any Party may elect to employ an informal dispute 
resolution process whereby: 

a. The electing Party shall notify the other Parties of the dispute, the position 
of the aggrieved Party (including, if applicable, the basis for contending 
that a violation has occurred), and the remedies the electing Party proposes; 

b. The notified Parties shall have 30 days (or such other time as the Parties 
may mutually agree) to respond. During this time, any such other Parties 
may seek clarification of the initial notice; 
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c. Within 30 days after such notified Parties’ response was provided or due, 
whichever is later, the Parties shall confer and negotiate in good faith 
toward a mutually satisfactory resolution, or shall establish a specific 
process and timetable to seek such resolution. 

d. The dispute resolution process may be terminated by any Party upon 
written notice to all other Parties. 

C. Conveyance of Bank Property or Other Interests 

1. All transfers of any interest in the Bank Property or the Conservation Easement are 
subject to the applicable provisions of the Conservation Easement. 

2. The Property Owners shall have the right to sell, assign, transfer or convey (each a 
“transfer”) its interest in the Bank Property at any time; provided, however, that any 
such transfer on or after the execution date of this BEI must be made in accordance 
with this BEI and the Conservation Easement, and shall be subject to written 
concurrence by the IRT.  Such concurrence shall be subject to the requirement that 
the transferee assumes and agrees in writing to observe and perform all of the 
Property Owners’ obligations pursuant to this BEI and the Conservation Easement. 
From and after the date of any transfer by Property Owners of their interest in the 
Bank Property, the transferor shall have no further obligations hereunder and all 
references to Property Owners in this BEI shall thereafter refer to such transferee, 
except that the transferors’ liability for acts, omissions, or breaches occurring prior 
to the transfer shall survive the transfer. Any transfer of the Property Owners’ 
interest in the Bank Property made without the prior written concurrence of the IRT 
may, at the discretion of the IRT, result in the termination of this BEI according to 
Section XII.D.2.c. 

3. The Bank Sponsors may sell or convey its interest in the Bank at any time, provided 
that Bank Sponsors are in full compliance with all requirements of this BEI 
(including all financial assurance requirements), and subject to the prior written 
approval of the IRT.  If any of the financial assurances required under this BEI are 
not completely funded at the time the Bank Sponsors request IRT approval of a sale 
or conveyance, then the IRT shall not approve such sale or conveyance unless and 
until either the current Bank Sponsors, or the proposed replacement Bank 
Sponsor(s), shall have provided all required financial assurances. In addition, prior 
to sale or conveyance, the Bank Sponsors shall provide to each member of the IRT a 
written agreement signed by the replacement Bank Sponsor(s) in which the Bank 
Sponsors assigns to the replacement Bank Sponsor(s), and the replacement Bank 
Sponsor(s) assumes and agrees to perform, all of the responsibilities and obligations 
of the Bank Sponsors under the BEI. Any such sale or conveyance made without the 
prior written concurrence of the IRT may, at the discretion of the IRT, result in the 
termination of this BEI according to Section XII.D.2.c. 

D. Modification and Termination of the BEI 
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1. Amendment and Modification 

This BEI, including its Exhibits, may be amended or modified only with the written 
approval of the Parties.  All amendments and modifications shall be fully set forth in 
a separate document signed by all Parties that shall be appended to this BEI. 

2. Termination 

a. The Bank Sponsors and Property Owners may jointly withdraw the entire 
Bank Property and terminate this BEI at any time prior to any Credit 
Transfer, provided that Waters of the U.S. and other habitat values existing 
on the Bank Property prior to the initiation of any efforts to restore or 
enhance the Bank Property shall be preserved in a condition at least equal 
to that which existed prior to initiation of Bank establishment efforts, and 
as the Conservation Easement may require. 

b. In the event this BEI is terminated or the Bank is closed prior to the 
Transfer of all authorized Credits, any remaining Credits shall be 
extinguished and will no longer be available for Transfer. 

c. The IRT may terminate this BEI if the Bank Sponsors or Property Owners 
sells or conveys the Bank or the Bank Property without the prior written 
concurrence of the IRT, as required by Section XII.C. 

d. USEPA may terminate its participation upon 30 days’ written notice to all 

other Parties. 

e. The USACE and CDFG may each terminate its participation in this BEI 
upon 30 days’ notice to the other Parties, on the condition that each of the 
following has occurred: 

1)  Bank Sponsors or Property Owners have breached one or more   
     covenants, terms or conditions set forth herein; 

   2)  Bank Sponsors or Property Owners, as applicable, has received notice  
        of such breach from the terminating IRT agency in accordance with  
        paragraph XII.B., if applicable, and XII.K.; and 

3)  Bank Sponsors or Property Owners, as applicable, has failed to cure   
such breach within 30 days after such notice; provided that in the event 
such breach is curable in the judgment of the terminating IRT agency, 
but cannot reasonably be cured within such 30 day period, the 
terminating IRT agency shall not terminate this BEI so long as Bank 
Sponsors or Property Owners have commenced the cure of such breach 
and is diligently pursuing such cure to completion. 

f. If any member of the IRT so requests, the member(s) of the IRT proposing 
to terminate participation in the BEI agree to meet with the other IRT 
members to discuss the reason(s) for such termination, prior to the 
termination taking effect. Notice of a request for such meeting shall be 
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made by the requesting IRT member(s) not later than 15 calendar days 
from receipt of the notice of termination. 

g. Termination by one member of the IRT of its involvement in this BEI shall 
not terminate or affect the relationship between the remaining members of 
the IRT, toward each other or the Bank Sponsors or Property Owners, 
under this BEI.  Remaining Credits authorized under the authority of the 
withdrawing agency will no longer be available for Transfer. 

h. Nothing in this Section XII.D.2 is intended or shall be construed to limit 
the legal or equitable remedies (including specific performance and 
injunctive relief) available to the USACE and CDFG in the event of a 
threatened or actual breach of this BEI. 

E. Default 

The Bank Sponsors, and/or Property Owners, shall be in default if that Party fails to 

observe or perform any obligations or responsibilities required of it by this BEI.  In the 

event the Bank Sponsors and/or Property Owners realize it is in default, it shall promptly 

notify the other Parties. Once the Parties receive notification or otherwise become aware 

that the Bank Sponsors and/or Property Owners are in default, the Parties may elect to 

either pursue informal dispute resolution consistent with Section XII.B or may cause 

CDFG to draw upon and expend the appropriate financial security as necessary to 

continue Bank management, or operation, as provided in Section VI and VIII.E. In the 

event the informal dispute resolution process is invoked, the CDFG shall not draw upon 

financial securities until such time as the informal dispute resolution process has been 

terminated. This Section XII.E shall not be construed to modify or limit any specific 

right, remedy, or procedure in any Section of this BEI or any remedy available under 

applicable State and/or Federal Law. 

F. Controlling Language 

The Parties intend the provisions of this BEI and each of the documents incorporated by 

reference in it to be consistent with each other, and for each document to be binding in 

accordance with its terms. To the fullest extent possible, these documents shall be 

interpreted in a manner that avoids or limits any conflict between or among them. 

However, if and to the extent that specific language in this BEI conflicts with specific 

language in any document that is incorporated into this BEI by reference, the specific 

language within the BEI shall be controlling. The captions and headings of this BEI are 

for convenient reference only, and shall not define or limit any of its terms or provisions. 

G. Entire Agreement 

This BEI, and all exhibits, appendices, schedules and agreements referred to in this BEI, 

constitute the final, complete and exclusive statement of the terms of the agreement 

between and among the Parties pertaining to the Bank, and supersede all prior and 

contemporaneous discussions, negotiations, understandings or agreements of the Parties. 
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No other agreement, statement, or promise made by the Parties, or to any employee, 

officer, or agent of the Parties, which is not contained in this BEI, shall be binding or 

valid. No alteration or variation of this instrument shall be valid or binding unless 

contained in a written amendment in accordance with Section XII.D.1. Each of the 

Parties acknowledges that no representation, inducement, promise or agreement, oral or 

otherwise, has been made by any of the other Parties or anyone acting on behalf of any of 

the Parties unless the same has been embodied herein.  

H. Reasonableness and Good Faith 

Except as specifically limited elsewhere in this BEI, whenever this BEI requires a Party 

to give its consent or approval to any action on the part of the other, such consent or 

approval shall not be unreasonably withheld or delayed. If the Party disagrees with any 

determination covered by this provision and reasonably requests the reasons for that 

determination, the determining Party shall furnish its reasons in writing and in reasonable 

detail within 30 days following the request. 

I. Successors and Assigns 

This BEI and each of its covenants and conditions shall be binding on and shall inure to 

the benefit of the Parties and their respective successors and assigns subject to the 

limitations on transfer set forth in this BEI. 

J. Partial Invalidity 

If a court of competent jurisdiction holds any term or provision of this BEI to be invalid 

or unenforceable, in whole or in part, for any reason, the validity and enforceability of the 

remaining terms and provisions, or portions of them, shall not be affected unless an 

essential purpose of this BEI would be defeated by loss of the invalid or unenforceable 

provision. 

K. Notices 

1. Any notice, demand, approval, request, or other communication permitted or 
required by this BEI shall be in writing and deemed given when delivered 
personally, sent by receipt-confirmed facsimile, or sent by recognized overnight 
delivery service, addressed as set forth below, or five days after deposit in the U.S. 
mail, postage prepaid, and addressed as set forth below. 

2. Notice by any Party to any other Party shall be given to all Parties. Such notice shall 
not be effective until it is deemed to have been received by all Parties. 

3. Addresses for purposes of giving notice are set forth below. Any Party may change 
its notice address by giving notice of change of address to the other Parties in the 
manner specified in this Section XII.K. 

Bank Sponsors and Property Owners: 
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Richard E. Lyons 
Laurie Prange Lyons 
P.O. Box 4 
Ojai, CA 93023 
 

IRT Members: 

U.S. Army Corps of Engineers 
Los Angeles District  
Ventura Field Office 
2151 Alessandro Drive, Suite 110 
Ventura, CA 93001 
Attn:  Chief, North Coast Branch 
 
U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA  94105 
Attn: Director, Water Division 
 
California Department of Fish and Game 
South Coast Region 
3883 Ruffin Road 
San Diego, CA 92123 
Attn:  Regional Manager 
 
California Department of Fish and Game 
Habitat Conservation Planning Branch 
1416 Ninth Street, 12th Floor 
Sacramento, CA  95814 
Attn:  Branch Chief 
 

L. Counterparts 

This BEI may be executed in multiple counterparts, each of which shall be deemed an 

original and all of which together shall constitute a single executed agreement. 

M. No Third Party Beneficiaries 
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This BEI shall not create any third party beneficiary hereto, nor shall it authorize anyone 

not a Party hereto to maintain any action, suit or other proceeding, including without 

limitation, for personal injuries, property damage or enforcement pursuant to the 

provisions of this BEI. The duties, obligations and responsibilities of the Parties to this 

BEI with respect to third parties shall remain as otherwise provided by law in the event 

this BEI had never been executed. 

N. Availability of Funds 

Implementation of this BEI by the IRT is subject to the requirements of the Anti-

Deficiency Act, 31 U.S.C. § 1341, and the availability of appropriated funds. Nothing in 

this BEI may be construed to require the obligation, appropriation, or expenditure of any 

money from the U.S. Treasury or the California State Treasury. No agency of the IRT is 

required under this BEI to expend any appropriated funds unless and until an authorized 

official affirmatively acts to commit to such expenditures as evidenced in writing. 

O. No Partnerships 

This BEI shall not make or be deemed to make any Party to this BEI an agent for or the 

partner or joint venturer of any other Party. 

P. Governing Law 

This BEI shall be governed by and construed in accordance with the Clean Water Act, 33 

U.S.C. § 1251 et seq., the laws of the State of California, including but not limited to the 

Fish and Game Code, and other applicable federal and State of California laws and 

regulations.   

Section XIII: Execution 

Each of the undersigned certifies that he or she has full authority to bind the Party that he 
or she represents for purposes of entering into this BEI. This BEI shall be deemed executed on 
the date of the last signature by the Parties. 
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IN WITNESS WHEREOF, the Parties have executed this BEI as follows: 

 

Bank Sponsors and Property Owners 

 

Signature:_________________________________________________ 
 
 
Name:____________________________________________________ 
 
 
Date: ____________________________________________________ 
 
 
 
 
Signature:_________________________________________________ 
 
 
Name:____________________________________________________ 
 
 
Date: ____________________________________________________ 
 
 

U.S. Army Corps of Engineers, Los Angeles District  

Signature: ________________________________________________ 
 
 
Name: ___________________________________________________ 
 
 
Title:_____________________________________________________ 
 
 
Date:_____________________________________________________ 
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California Department of Fish and Game, South Coast Region 

Signature:_________________________________________________ 
 
 
Name:____________________________________________________ 
 
 
Title:_____________________________________________________ 
 
 
Date:_____________________________________________________ 
 
 
 
 
 
U.S. Environmental Protection Agency, Region 9 
 
 
Signature:_________________________________________________ 
 
 
Name:____________________________________________________ 
 
 
Title:_____________________________________________________ 
 
 
Date:_____________________________________________________ 
 
 
 



 

EXHIBIT A-1 

GENERAL VICINITY MAP



 



 

 

Figure 1 



 

EXHIBIT A-2 

MAPS OF PROPERTY AND BANK PROPERTY 
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EXHIBIT B-1 

MAP OF THE SERVICE AREA 

  



 

 



 

 
EXHIBIT B-2 

NARRATIVE DESCRIPTON OF THE BANK’S SERVICE AREA 

The Santa Paula Creek Mitigation Bank’s service area is the combined watersheds of the Santa 
Clara River and the Ventura River within Ventura and Los Angeles counties.   
 
The GIS dataset relied upon to depict the Service Area in Exhibit B-1 is the California 
Watershed Map (CALWATER version 2.2) of standardized watershed boundaries meeting 
standardized delineation criteria.  The hierarchy of watershed designations consists of six levels 
of increasing specificity: Hydrologic Region (HR), Hydrologic Unit (HU), Hydrologic Area 
(HA), Hydrologic Sub-Area (HSA), Super Planning Watershed (SPWS), and Planning 
Watershed (PWS). The primary purpose of Calwater is the assignment of a single, unique code 
to a specific watershed polygon.  Primary purposes for Calwater 2.2 include but are not limited 
to mapping, reporting, and statistical analysis of water resources, water supply, water quality, 
wildlands, agriculture, soils, forests, rangelands, fish habitat, wildlife habitat, cross-referencing 
state and federal hydrologic unit or watershed codes and names.
 
 
 
  



 

EXHIBIT C-1 

PERFORMANCE SECURITY ANALYSIS AND SCHEDULE 

Performance Security is to be provided by the Bank Sponsors to guarantee that all Remedial 
Action required under the BEI is completed up through Bank closure. The amount of the 
Performance Security is required to 10% of the Endowment Analysis, which is calculated to be 
$12,000. 
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EXHIBIT C-4 
 

INSTRUCTIONS AND FORMS FOR SUBMISSION OR DISBURSMENT OF FUNDS 
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LONG-TERM LAND MANAGEMENT FUNDING  
RECIPIENT AGREEMENT 

 This Long-Term Land Management Funding Recipient Agreement (“Recipient 
Agreement”) is entered by and among the California Department of Fish and Game, an 
agency of the State of California (the “CDFG”), the National Fish and Wildlife 
Foundation (the “Foundation”) and Richard E. Lyons and Laurie Prange Lyons (the  
“Recipient”) (together, the “Parties,” and individually, a “Party”), as of the date of the 
signature of the last Party to sign (such date, the “Effective Date”). 

WHEREAS, CDFG has jurisdiction over the conservation, protection, and 
management of fish, wildlife, native plants and the habitat necessary for biologically 
sustainable populations of these species pursuant to California Fish and Game Code 
Section 1802, and other provisions of California law. 

 WHEREAS, the Foundation is a charitable non-profit corporation established by 
the United States Congress in 1984 by the National Fish and Wildlife Foundation 
Establishment Act, 16 U.S.C. Section 3701 et seq., as amended, and is a tax exempt 
organization under Section 501(c)(3) of the Internal Revenue Code. 

 WHEREAS, the Recipient is the sole owner in fee simple of certain real property 
containing approximately 200 acres located in Ventura County, State of California, 
commonly known as Santa Paula Creek Mitigation Bank and generally shown on the 
map attached as Exhibit A-1 and legally described in Exhibit A-2 attached hereto and 
incorporated by this reference (the “Bank Property”). 

WHEREAS, the Recipient is responsible to protect and manage for conservation 
purposes the Bank Property in accordance with the 1) Santa Paula Creek Mitigation 
Bank Enabling Instrument (the “BEI”), by and between Richard E. Lyons and Laurie 
Prange Lyons ( “Bank Sponsors”), Recipient, and Region 5, CDFG, the Los Angeles 
District of the United States Army Corps of Engineers (“USACE”), and the Region IX of 
the United States Environmental Protection Agency (“USEPA) entered into concurrently 
with this Recipient Agreement, and the Long-term Management Plan created under the 
BEI and 2) a perpetual conservation easement to be executed and recorded over the 
Bank Property (the “CE”).  The CDFG, USACE, and USEPA are together referred to in 
this Recipient Agreement as the Interagency Review Team (the “IRT”). 

 WHEREAS, the Long-term Management Plan identifies specific land 
management activities that are required to be performed on the Bank Property to 
improve, conserve, and/or protect the habitat values of the Bank Property (together, the 
“Land Management Activities”).  The Long-term Management Plan is Exhibit B 
attached hereto and incorporated by this reference. 

 WHEREAS, a “Property Analysis Record” or equivalent endowment analysis for 
the Bank Property created by or on behalf of Bank Sponsors and approved by the IRT 
(the “Endowment Analysis”) calculated the amount of money (the “Endowment 
Amount”) necessary to provide a source of perpetual funding for the Land Management 
Activities.  The Endowment Analysis is Exhibit C attached hereto and incorporated by 
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this reference. 

 WHEREAS, the Bank Sponsors have deposited or will deposit (or cause to be 
deposited) the Endowment Amount with the Foundation, to be managed and 
administered in accordance with the Master Mitigation Account Memorandum of 
Agreement (“MOA”) entered between CDFG and the Foundation as of November 23, 
2010. 

 WHEREAS, the Parties intend that the Recipient will perform the Land 
Management Activities on the Bank Property in accordance with the BEI, CE, Long-term 
Management Plan, and the Endowment Analysis, using funds provided by the 
Foundation from the Endowment Amount in accordance with the terms of this Recipient 
Agreement. 

 NOW, THEREFORE, in consideration of the mutual promises made herein, and 
for other and further consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties hereby agree as follows. 

1. Performance of Land Management Activities. The Recipient hereby agrees to 
perform the Land Management Activities on the Bank Property, upon the terms and 
conditions set forth below.  The Recipient also agrees to immediately notify the 
Foundation in writing upon any amendment or any other change to the Long-term 
Management Plan approved by the IRT that changes the Land Management Activities 
that are identified in the Endowment Analysis.  If this occurs, the Recipient must 
transmit to the Foundation as soon as practicable an amended Endowment Analysis, 
approved by the IRT, that reflects such changes.  The amended Land Management 
Activities (and associated costs) set forth in the amended Endowment Analysis 
approved by the IRT shall upon receipt by the Foundation supersede and replace their 
original counterparts, and shall thereafter govern as the “Land Management Activities” 
and “Endowment Analysis” under this Recipient Agreement. 

2. Funding for Land Management Activities. The Foundation hereby agrees to 
provide funds from the Endowment Amount to the Recipient for its performance of the 
Land Management Activities on the Bank Property, upon the terms and conditions set 
forth below. 

3. Scope of Services to be Performed. The Recipient will perform the Land 
Management Activities as set forth in the Long-term Management Plan and the 
Endowment Analysis with funds provided under this Recipient Agreement for the Land 
Management Activities; hereafter reference to the Long-term Management Plan and/or 
the Endowment Analysis shall include any amendment thereto.  The Parties agree and 
acknowledge that the Long-term Management Plan and the Endowment Analysis were 
created by or on behalf of the Bank Sponsor and approved by IRT. The Foundation is 
expressly entitled to rely on the validity of the IRT approval and the accuracy of the 
Long-term Management Plan and the Endowment Analysis without independent 
verification. The Foundation shall not be liable in any respect to CDFG, the Recipient, 
the IRT, or to any other party, for errors, omissions, inaccuracies, or other elements of 
the Long-term Management Plan or the Endowment Analysis, whether contained 
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therein or omitted therefrom. The Parties agree and acknowledge that the scope of 
services the Recipient is required to perform under this Recipient Agreement is limited 
to the Land Management Activities on the Bank Property to the extent funds are made 
available under this Recipient Agreement to pay for such Land Management Activities. 
In addition, in the event an amendment is made to the Long-Term Management Plan 
that changes the Land Management Activities identified in the Endowment Analysis, 
thereby requiring an amendment to the Endowment Analysis, the Foundation shall not 
be liable to CDFG, the IRT, or to any other party for any decision by CDFG or the IRT to 
amend the Endowment Analysis in any way that impairs the viability of the Endowment 
Amount as a source of perpetual funding for the Land Management Activities or the 
Bank Property. 

4. Term. This Recipient Agreement shall be effective from the Effective Date until 
the date (if any) that a successor Recipient approved by IRT becomes obligated to 
perform the Land Management Activities. 

5. General Financial Provisions. The Endowment Amount will be invested and 
otherwise managed financially by the Foundation in accordance with the terms of the 
MOA.  The Recipient shall have no right or responsibility with respect to the investment 
or financial management of the Endowment Amount under this Recipient Agreement or 
otherwise.  The Land Management Activities addressed under this Recipient Agreement 
shall be considered “Endowment Measures” for purposes of the MOA unless specified 
otherwise by CDFG in a written notice delivered to the Foundation. 

6. Payment. 

a. Payment in the Ordinary Course.  

(1) As a condition precedent to disbursements from the Endowment 
Amount by the Foundation to the Recipient, CDFG (after consultation with the IRT must 
confirm in writing that performance standards have been attained and the Endowment 
Amount has been fully funded for [insert appropriate number of years and the word year 
or years] as specified in the BEI.  In consideration of the Land Management Activities to 
be performed by the Recipient, the Foundation shall disburse to the Recipient from the 
Endowment Amount annual, advance payments (each such payment, an “Endowment 
Payment”) which the Recipient shall use to pay the costs of Land Management 
Activities to be performed by the Recipient throughout the forthcoming calendar year.  
Unless the Foundation is directed otherwise in writing by CDFG, each Endowment 
Payment will be made in the amount requested by the Recipient in a written payment 
request (hereinafter, a “Payment Request”) submitted to the Foundation pursuant to this 
Section 6.  Each Payment Request is subject to a maximum annual dollar limit 
calculated as the total dollar value of Land Management Activities for the applicable 
calendar year as set forth in the Endowment Analysis adjusted by a measure of inflation 
over the period of time since the Endowment Analysis was completed (such measure of 
inflation to be determined and applied by the Foundation in consultation with the 
CDFG). 

(2) The Recipient must submit to the Foundation CDFG’s written 
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confirmation specified in Section 6(a)(1) with its first Payment Request.  The Recipient 
must submit to the Foundation a Payment Request between July 1 and November 15 in 
order to receive an Endowment Payment to fund Land Management Activities in the 
next calendar year.  Absent the express written direction of CDFG, the Recipient will not 
be eligible to receive an Endowment Payment for a forthcoming calendar year in which 
the Recipient has failed to submit to the Foundation a Payment Request between July 1 
and November 15.  The Foundation will disburse Endowment Payments in December 
for Payment Requests properly submitted to the Foundation in the prior July-November. 

(3) Requests by the Recipient for non-annualized funds (i.e. funds for 
single or limited-occurrence expenses as set forth in the Endowment Analysis) shall be 
included with the Payment Request submitted prior to the calendar year in which use of 
such funds is scheduled in the Endowment Analysis.  The Foundation will disburse non-
annualized funds as a part of any December Endowment Payment for Payment 
Requests made in July-November. 

(4) The Recipient shall submit all Payment Requests through the 
Foundation’s electronic grant and contract management system (hereinafter, the 
“Easygrants System”), accessible to the Recipient through the following internet link: 
http://www.nfwf.org/easygrants. In the event the Easygrants System is inaccessible to 
the Recipient for technical or other reasons beyond the Recipient’s control, the 
Recipient must contact the Foundation to arrange to submit a Payment Request through 
alternate means.  All Payment Requests must include a written statement by the 
Recipient that (i) the Endowment Payment will be used exclusively for payment of 
expenses of Recipient for Land Management Activities and (ii) the Recipient reasonably 
expects the Land Management Activities specified in the Endowment Analysis for the 
applicable calendar year to be actually necessary in that year. CDFG may, upon 
coordination with the IRT agencies, and at least thirty (30) days prior written notice to 
the Recipient and written instruction to the Foundation, modify the timing and frequency 
of Endowment Payments made to the Recipient by the Foundation.  However, CDFG 
hereby acknowledges that any direction by CDFG under this subparagraph to modify 
the timing or frequency of Endowment Payments may impair or preclude the viability of 
the Endowment Amount as a source of perpetual funding for the Land Management 
Activities on the Bank Property.  Neither the Foundation nor the Recipient shall be liable 
to CDFG, the IRT, or to any other party for any decision by CDFG or the IRT to modify 
the timing or frequency of an Endowment Payment under this subparagraph (4) that 
impairs the viability of the Endowment Amount as a source of perpetual funding for the 
Land Management Activities on the Bank Property. 

 b. Suspension or Reduction of Payments for Performance Reasons. In 
accordance with the terms of the BEI and/or CE, the IRT may conduct periodic site 
visits and/or other evaluations of the Bank Property in order to monitor the progress and 
effectiveness of Land Management Activities performed by the Recipient.  If at any time 
the IRT determines that the Land Management Activities are not being performed in a 
satisfactory manner (including, without limitation, that the Land Management Activities 
are not being performed in accordance with the Long-term Management Plan or 
applicable laws or regulations), CDFG may, after consultation with the IRT issue a 
written stop-payment notice (hereinafter a “Stop Payment Notice”) to the Foundation. A 

http://www.nfwf.org/easygrants
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Stop Payment Notice will instruct the Foundation either to suspend or reduce 
Endowment Payments to the Recipient until the Foundation is otherwise notified in 
writing by CDFG. The Foundation shall be entitled to rely on any Stop Payment Notice 
received from CDFG and shall be obligated to follow the directions contained therein. 
The Foundation shall not be liable in any manner to the Recipient or to any other person 
by virtue of following the direction of CDFG contained in any Stop Payment Notice. 

c. Suspension or Reduction of Payments for Financial Reasons. From time 
to time the Foundation or its financial advisors may determine that the Endowment 
Amount has decreased to levels that threaten its continued existence as a source of 
perpetual funding for Land Management Activities, whether due to unexpected 
investment performance or otherwise.  In such event, the Foundation shall notify CDFG 
of such determination. Upon receipt of such notice, CDFG will consult with the IRT, the 
Foundation and the Recipient as to appropriate modifications to continued Endowment 
Payments and associated Land Management Activities in order to protect the long-term 
viability of the Endowment Amount.  After such consultation, CDFG will promptly notify 
the Foundation and the Recipient of any measures, including but not necessarily limited 
to suspension or reduction of specified Land Management Activities and corresponding 
reduction or suspension of Endowment Payments, which must be implemented by the 
Foundation or the Recipient, as the case may be, to address the pertinent 
circumstances. The Foundation and the Recipient shall be entitled to rely on any such 
notice received from CDFG and shall be obligated to follow the directions contained 
therein. Neither the Foundation nor the Recipient shall be liable in any manner to 
CDFG, the IRT or any other person by virtue of following the direction of CDFG 
contained in any notice issued under this Subsection 6(c). 

d. One-time Payments. CDFG, in accordance with the MOA and after 
consultation with the IRT agencies, may direct the Foundation in writing to disburse a 
specific amount of funding to the Recipient, whether requested by the Recipient or not, 
so that the Recipient may perform an activity, or activities, which CDFG determines to 
be appropriate with respect to the Bank Property.  A one-time payment may fund, but is 
not necessarily restricted to, activities in response to a catastrophic event (e.g., 
recovery after a fire). Upon receipt of such one-time payment, the Recipient shall, 
without delay, perform whatever activity, or activities, the one-time payment is intended 
to fund as directed by CDFG. CDFG hereby acknowledges that any direction by CDFG 
under this Subsection 6(d) for the disbursement of a one-time payment not 
contemplated by the Long-term Management Plan or Endowment Analysis may impair 
or preclude the viability of the Endowment Amount as a source of perpetual funding for 
the Land Management Activities on the Bank Property. Neither the Foundation nor the 
Recipient shall be liable to CDFG, the IRT, or to any other party for any decision by 
CDFG or the IRT to direct a one-time payment under this Subsection 6(d) that impairs 
the viability of the Endowment Amount as a source of perpetual funding for the Land 
Management Activities on the Bank Property. 

e. Overages in Payments. Any overages in payments resulting from 
discrepancies identified by the Recipient between the Land Management Activities and 
associated costs expected during the Reporting Period and those that were actually 
performed and incurred during the Reporting Period, shall be maintained and accounted 
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for by the Recipient. The overages shall be used for costs of future Land Management 
Activities. 

7. Review and Reporting Requirements.  The Recipient shall submit to the 
Foundation, to CDFG and the other IRT an annual funding report (“Annual Funding 
Report”) for each calendar year this Recipient Agreement is in effect.  Each Annual 
Funding Report shall be submitted by the Recipient between January 1 and January 31, 
or at least thirty (30) days prior to the effective date of termination of this Recipient 
Agreement. The Annual Funding Report shall (i) describe in reasonable detail the Land 
Management Activities performed by the Recipient during the immediately preceding 
calendar year or in the event of termination the current calendar year (collectively the 
“Reporting Period”); (ii) detail all expenses incurred by or on behalf of the Recipient for 
Land Management Activities performed during the Reporting Period; (iii) describe any 
discrepancy between the Land Management Activities expected to be performed during 
the Reporting Period in accordance with the Long-term Management Plan and the 
Endowment Analysis and the Land Management Activities actually performed during the 
Reporting Period; and (iv) describe any discrepancy between the costs of Land 
Management Activities as modeled in the Endowment Analysis and the costs of Land 
Management Activities actually performed during the Reporting Period. 

8. Notices. Any notice, demand, request, consent, approval, or other 
communication that the Parties desire or is required to give the other shall be in writing, 
with a copy to each of the IRT agencies, and served personally or sent by recognized 
overnight courier that guarantees next day delivery or by first class United States mail, 
postage fully prepaid, addressed as follows: 

National Fish and Wildlife Foundation 
Senior Manager, Impact-Directed Environmental Accounts  
90 New Montgomery Street, Suite 1010 
San Francisco, CA  94105 

 
U.S. Army Corps of Engineers 
Los Angeles District  
Ventura Field Office 
2151 Alessandro Drive, Suite 110 
Ventura, CA 93001 
Attn:  Chief, North Coast Branch 
 

U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA  94105 
Attn: Director, Water Division 
 

California Department of Fish and Game 
South Coast Region 
4949 Viewridge Avenue 
San Diego, CA 92123 
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Attn:  Regional Manager 
 

California Department of Fish and Game 
Habitat Conservation Branch 
1416 Ninth Street, 12th Floor 
Sacramento, CA  95814 
Attn:  Branch Chief 

    
    

Each Party agrees to notify the other promptly, and in any event no later than thirty (30) 
days after any change in address or other contact information. 

9. Transfer and Assignment. The Recipient may not transfer or assign this 
Recipient Agreement, in whole or in part, to any other individual or legal entity without 
the prior written consent of the CDFG, in consultation with the IRT, which consent may 
be withheld. The Foundation may not assign this Recipient Agreement, in whole or in 
part, to any other individual or entity. 

10. Amendments. Except as provided in Section 1 with respect to amendments to 
the Long-term Management Plan and the Endowment Analysis, this Recipient 
Agreement may be amended only by a written amendment, signed by the Parties.  
Counterpart originals, facsimile copies, and/or portable document format (pdf) versions 
of signed amendments are acceptable and will be treated as binding originals, but this 
Recipient Agreement may not be amended via electronic mail. 

11. Termination. 

a. Termination by CDFG. CDFG (only after consultation with the IRT 
agencies) may terminate this Recipient Agreement if the Recipient is in default of this 
Recipient Agreement.  Failure by the Recipient to comply with any material term of this 
Recipient Agreement, as determined by CDFG shall be deemed to be a default of this 
Recipient Agreement and shall constitute cause for CDFG to terminate this Recipient 
Agreement. The CDFG shall provide the other Parties written notice of termination at 
least ninety (90) days prior to termination becoming effective. The CDFG in the 
termination notice may provide the Recipient an opportunity to cure its default. Unless 
otherwise specified in writing by CDFG, upon receipt of a notice of termination the 
Recipient shall promptly return to the Foundation any unspent and unobligated portion 
of any Endowment Payment. 

b. Termination by the Recipient. The Recipient may, with or without cause, 
terminate this Recipient Agreement by providing at least one hundred and twenty (120) 
days’ prior written notice to both CDFG and the Foundation.  Regardless of the date that 
notice of termination is provided and the passage of the intervening one hundred and 
twenty (120) days’ notice period, termination is not effective unless and until the 
Recipient has returned to the Foundation any unspent and unobligated portion of any 
Endowment Payment. 

c. Termination by the Foundation. The Foundation may, with or without 
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cause, terminate this Recipient Agreement by providing at least ninety (90) days prior 
written notice to both CDFG and the Recipient.  Regardless of the date that notice of 
termination is provided and the passage of the intervening ninety (90) day notice period, 
termination is not effective unless and until the Foundation has transferred in an orderly 
fashion the custody, control or other power necessary for the investment, management, 
and administration of the Endowment Amount to an entity identified in writing by CDFG. 

d. Termination of the MOA. This Recipient Agreement shall terminate, as to 
all the Parties, concurrently with termination of the MOA. A copy of any notice of 
termination issued in accordance with the MOA shall be provided to the Recipient by the 
terminating party (i.e. CDFG or the Foundation) at the same time it issues the original 
notice of termination. Unless otherwise specified in writing by CDFG, upon receipt of a 
notice of termination of the MOA the Recipient shall promptly transfer to CDFG any 
unspent and unobligated portion of any Endowment Payment.  

12. Additional Support. By entering into this Recipient Agreement, neither CDFG 
nor the Foundation assumes any obligation to provide funding or support (whether 
financial or otherwise) to the Recipient beyond Endowment Payments in accordance 
with this Recipient Agreement. 

13. Choice of Law. This Recipient Agreement shall be subject to and interpreted by 
the laws of the State of California, without regard to choice of law principles. By entering 
into this Recipient Agreement, the Recipient and the Foundation agree to submit to the 
jurisdiction of the courts of the State of California. 

14. Compliance with Laws; Indemnification. 

a. In conducting the Land Management Activities and performing its 
obligations under this Recipient Agreement, the Recipient agrees to conduct all such 
activities in compliance with all applicable Federal, State, and local laws, regulations, 
and ordinances; and to secure all appropriate and necessary public or private permits, 
approvals, and consents. 

b. The Foundation and Recipient shall indemnify and hold harmless each 
other, CDFG and their respective officers, directors, agents, representatives, and 
employees in respect of any and all claims, injuries, losses, diminution in value, 
damages, liabilities, whether or not currently due, and related expenses (including 
without limitation, settlement costs and any legal or other expenses for investigating or 
defending any actions or threatened actions) arising from or in connection with any 
breach by the indemnifying Party of its obligations under this Recipient Agreement 
(including, in the case of the Recipient, of its obligation to perform the Land 
Management Activities). 

c. CDFG shall be free of liability to the Recipient for any default or non-
performance of this Recipient Agreement by the Foundation. CDFG shall also be free of 
liability to the Foundation for any default or non-performance of this Recipient 
Agreement or Land Management Activities by the Recipient. The Foundation shall be 
free of liability to CDFG for any default or non-performance of this Recipient Agreement 
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by the Recipient, and the Foundation shall also be free of liability to the Recipient for 
any default or non-performance of this Recipient Agreement by CDFG. 

d. The terms of this Section will survive termination of this Recipient 
Agreement. 

15. Disclaimers. Payments made to the Recipient under this Recipient Agreement 
do not by direct reference or implication convey the Foundation’s or CDFG’s 
endorsement of the Land Management Activities or any deliverables provided pursuant 
to this Recipient Agreement. 

16. Access to Recipient Records. CDFG, the Foundation, or the Comptroller 
General of the United States, or any of their duly authorized representatives, shall, upon 
three days prior notice, have access to any books, documents, papers and records of 
the Recipient that are directly pertinent to this Recipient Agreement for purposes of 
making audits, examinations, excerpts or transcription. The Recipient shall keep all 
books, documents, papers, or records for at least five years after their preparation. 

17. Severability. Each provision of this Recipient Agreement is distinct and 
severable from the others. If one or more provisions is or becomes invalid, unlawful, or 
unenforceable in whole or in part, the validity, lawfulness and enforceability of the 
remaining provisions (and of the same provision to the extent enforceable) will not be 
impaired, and the Parties agree to substitute a provision as similar to the offending 
provision as possible without its being invalid, unlawful or unenforceable. 

18. MOA Conflicts. In the event a conflict arises between the terms of this Recipient 
Agreement and the MOA, the Parties will meet and confer to resolve the issue to the 
mutual satisfaction of the Parties. 

19. Conflict with BEI or the CE. In the event a conflict arises between the terms of 
this Recipient Agreement and the BEI, or the CE, CDFG, the Foundation, and the IRT 
will meet and confer to resolve the issue to the mutual satisfaction of the CDFG, 
Foundation and the IRT.  

20. Counterparts.  This Recipient Agreement may be executed in one or more 
counterparts, each of which shall be considered an original, but all of which together 
shall constitute one and the same instrument. 

  



Santa Paula Creek Mitigation Bank Land Management Funding Agreement – Bank RA Template 7/25/2011 

 

IN WITNESS WHEREOF, the Parties have signed this Recipient Agreement, intending 
to be bound legally. 

Recipient (Property Owners) 

                                                                                               Date:   

Name 
 
Title: 
 
Tax Identification Number: 
 

National Fish and Wildlife Foundation  

                                                                                                  Date:    

Name 
Title:  Vice President, Impact-Directed Environmental Accounts 

California Department of Fish and Game 

                                                                                                  Date:    

Name 
 

Title: 
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EXHIBIT A-1 

Map of Bank Property 
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EXHIBIT A-2 

Legal Description of Bank Property 
 
 
 
 
 
 

The North half of the Southwest quarter, South half of the Northwest quarter and the Southwest 
quarter of the Northeast quarter of Section 10, Township 4 North, Range 21 West, San 
Bernardino Meridian, in the County of Ventura, State of California, according to the official plat 
thereof. 
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Exhibit B 

Santa Paula Creek Mitigation Bank 

Long-Term Management Plan 

I.  Introduction 

A . Goals and Objectives 

The Santa Paula Creek Mitigation Bank (“Bank”) is intended to compensate for unavoidable 
impacts to, and to conserve and to protect, Waters of the U.S. and Covered Habitat. Richard E. 
Lyons and Laurie Prange Lyons (“Property Owners”) are the owners of real property containing 

approximately 200 acres (the “Property”), located near Santa Paula, Ventura County, California.  

The Bank Property covers the entire Property and includes 124.29  Waters of the U.S. and CDFG 
Preservation Credits, plus an additional 73.93 CDFG Covered Habitat Preservation Credits only 
for 14 special-status plant species (see Exhibit G-2), California condor, foothill yellow-legged 
frog, least Bell’s vireo, southwestern willow flycatcher, California red-legged frog, two-stripped 
garter snake, arroyo chub, and southwestern pond turtle. Terms used in this Long-term 
Management Plan have the same meaning as defined in the Bank Enabling Instrument (“BEI”) or 

Conservation Easement.  Exhibit G describes the biological resources of the Bank property.  
Additionally, several related technical reports are available on a CD provided with this submittal. 

B  Purpose of this Long-term Management Plan 

The purpose of this Long-term Management Plan is to ensure the Bank Property is managed, 
monitored, and maintained in perpetuity. This Long-term Management Plan establishes 
objectives, priorities and tasks to monitor, manage, maintain and report on the Waters of the U.S. 
and Covered Habitat on the Bank Property.  

C.  Property Owners Responsibilities 

Property Owners, their successors and assigns, shall implement this Long-term Management 
Plan, managing and monitoring the Bank Property in perpetuity to preserve its habitat and 
Conservation Values in accordance with the BEI, the Conservation Easement, and this Long-
term Management Plan.  Long-term management tasks shall be funded through the Endowment 
Fund, held in trust by the National Fish and Wildlife Foundation (the “Endowment Holder”) in 

accordance with the Memorandum of Agreement entered into between the Endowment Holder 
and California Department of Fish and Game (“CDFG”), effective November 23, 2010.  The 
Property Owners shall be responsible for providing an annual report to the IRT detailing the time 
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period covered, an itemized account of the management tasks and total amount expended.   

II.  Bank Property Description 

A.  Setting and Location 

The Bank Property is located north of Santa Paula, Ventura County, State of California, 
designated Assessor’s Parcel No. 040-0-020-085.  The Bank Property is shown on the general 
vicinity map and the Bank Property map (Exhibit A-1 of Recipient Agreement).  The general 
vicinity map shows the Bank Property location in relation to cities, towns, or major roads, and 
other distinguishable landmarks.  The Bank Property map shows the Bank Property boundaries 
on a topographic map. 

B  History and Land Use 

In the 1890s the property was reportedly homesteaded by local pioneers who lived there until the 
early 1930s.  At that time, Santa Paula Water Works, the former private water company serving 
the City of Santa Paula, purchased the property from the homesteaders.  Due to the topography 
of the canyon, the Water Works explored the option of building a water storage dam along Santa 
Paula Creek at the western boundary of the property.  For whatever technical or financial 
reasons, this option was never implemented and the creek and the canyon remained largely 
undeveloped and pristine.  In 2005, the Bank Sponsors purchased the property from Santa Paula 
Water Works with the intent of possibly developing it as a residence and/or a commercial 
vineyard. 

The majority of the lands adjoining the proposed Bank are currently managed as recreational 
open space by the USFS.   Other adjacent land uses include commercial agriculture, mainly 
citrus and avocado production, and oil/natural gas production. 

C.  Hydrology, Topography, and Soils 

The Bank Property is located on what might be described as the bottom of the Santa Paula Creek 

headwaters. Approximately 0.7 miles upstream lies the confluence of the east and north forks. 

 

The entire watershed tributary to the Bank Property is undeveloped, consisting of steep to very 

steep topography dominated by coastal sage-chaparral on most aspects except on north-facing 

slopes, where some conifers can be found. In contrast to the lower watershed below the Sisar 

Creek confluence, the upper watershed is composed primarily of well-indurated sandstone of 
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Eocene age (Juncal/Matilija formations). These materials are resistant to abrasion in transport. 

 

Most of the lower watershed is composed of soft shales, and are quickly eroded into fine 

sediments. As a result, the Bank Property lies within that portion of the Santa Paula Creek 

watershed which provides the source material for most of the coarse sediment comprising the 

streambed for the mainstem of Santa Paula Creek. 

 

The nearest streamflow gauge is 2.6 miles downstream of the Bank (U.S. Geological Survey 

Station 11113500, “Santa Paula Creek near Santa Paula”). The approximate drainage area at the 

downstream Bank Property boundary is 18.5 square miles. The peak flow of record at the gauge 

is 27,500 cubic feet/second (cfs) which occurred on January 10, 2005 (Stillwater Sciences 2007). 

The stream within the parcel is apparently perennial. The approximate discharge was one cfs 

during a field visit on September 25, 2008 by HydroScience (T. Hanes, pers. comm.), which was 

a dry year. The streamflow, except for a small baseflow component, is flashy and responds 

quickly to rainfall once the soils are recharged after the typical summer drought.  During the 

winter baseflows increase as more water moves laterally toward channels and less are intercepted 

in route to support transpiration. At the gauge, approximately 70% of the mean daily discharges 

were at or below 10 cfs (Stillwater Sciences 2007). The value at the Bank Property would be 

expected to be less, probably 6-8 cfs. 

 

The Bank Property is unique in that it supports the widest floodplain/valley width of the entire 

creek. This feature results from a constriction in the valley bottom and a 90-degree turn in the 

channel, which may be fault related. The north fork appears to be largely dominated by bedrock, 

as evidenced by the waterfalls on that fork, which is in contrast to the east fork, where the stream 

is eroding into the severely constricted valley sides which are composed of relatively more 

fractured rock. Based on this limited evidence it appears that the east fork is the dominant source 

of coarse sediment transported by the stream when it enters the Bank Property. 

 

The morphology of the stream is a reflection of the watershed characteristics and the flood 

dominated hydrology. Floods do the vast majority of sediment transport and this flood dominated 

regime renders the typical interpretation of a floodplain as a tenuous concept here. Rather than 
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the stream slowly migrating across the valley floor, the fluvial transport occurs essentially only 

during flood events, at which time there are large quantities of bedload in transport, and random 

events such as a tree falling into the stream can cause local deposition and stream evulsion. The 

stream retains the pattern it had on the recession of the previous flood, until a similar or larger 

event is again capable of mobilizing the bed. 

 

While the majority of the channel within the parcel can be described as depositional, it is highly 

dynamic on decadal time scales. As riparian vegetation becomes increasingly dense, this reach 

will tend to become more depositional outside of the active channel during most events; 

however, as the event of January 10, 2005 demonstrated, rare events can remove much of the 

existing riparian vegetation, setting the stage for robust rejuvenation that was evident during the 

September, 2008 site visit. 

 

The current channel alignment is composed primarily of gravels and cobbles, with frequent 

boulders and some exposures of bedrock which gives rise to pool formation.  These features tend 

to persist since they exhibit such low hydraulic roughness that bed material in transport tends to 

move through them, rather than filling them. 

D.  Existing Easements 

The Bank Property is encumbered with a 16-foot wide trail access for U.S. Forest Service 
(USFS) recreational use. 

E . Adjacent Land Uses 

The Bank Property is bounded on three sides (north, south, and east) by USFS lands 
administered under the Forest Management Plan for Los Padres National Forest.  Lands to the 
west are under avocado and citrus cultivation.   

 

 

III.  Habitat and Species Descriptions 
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A.  Biological Resources Survey of Bank Property 

Some 209 vascular plant taxa are documented to occur on the Bank Property. Of the 209 
vascular plant taxa, 178 (85.2%) are native and the remaining 31 (14.8%) are introduced 
naturalized species. The vascular plant flora of the property appears to be in better condition than 
what would normally be expected at similarly sized areas elsewhere in the region and in 
California. The pristine nature of the property has resulted in a slightly higher ratio of native 
plant species than typically found for the flora of California (~70% native) or Ventura County 
(80% native) as a whole  (Exhibit G-1). 

Palustrine and Riverine habitats provide numerous important wildlife resources for a number of 
wildlife, including invertebrates (aquatic and terrestrial), fish, amphibians, reptiles, birds, and 
mammals. This is particularly true when intact upland plant communities occur adjacent to them. 
The structure of the riparian community, in addition to the relatively high plant structural 
diversity, provides habitat necessary for foraging, nesting, and cover for many species. In 
addition, streams such as Santa Paula Creek are important sources of water for a variety of 
upland wildlife species. 

Riparian zones along rivers and streams are also used as migration corridors by various species 
of wildlife including small and large mammals, birds, and reptiles. These migration corridors 
often connect habitat patches, and allow for physical and genetic exchange between animal 
populations.  Wildlife can use riparian zones for cover while traveling across otherwise open 
areas.  Numerous species of wildlife are known to occur within Santa Paula Creek, frequenting 
the Palustrine and Riverine System habitats on a seasonal basis and regularly using resources 
provided by the creek.  

Searches of the CDFG’s California Natural Diversity Data Base RareFind3 for the Santa Paula 
Peak Quadrangle and the surround eight quadrangles (Ojai, Saticoy, Santa Paula, Lion Canyon, 
Topa Topa Mountain, Devils Heart Peak, Fillmore and Moorpark) revealed 20 special-status 
wildlife species that are known to occur and are tracked within the vicinity of these quadrangles 
and the Bank Property. 

Eighty-nine (89) wildlife species have been observed or detected onsite, including 2 fish, 4 
amphibians, 3 (total expected is 9) reptiles, 33 birds, 9 mammals, and 37 invertebrates. An 
additional 49 species are reported or expected to occur on the property for a total of 141 species.   

Recent (2007-08) streamside surveys and electro-shocking efforts conducted by Stillwater 
Sciences (Exhibit G-4) indicate that larger than expected numbers of steelhead trout 
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(Oncorhynchus mykiss) occur on the Bank Property and elsewhere in upper Santa Paula (and 
Sisar) Creek. 

In addition to the endangered steelhead trout documented to occur, Santa Paula Creek and 
associated watershed has provided habitat for or has the potential to provide suitable habitat for a 
number of other threatened, endangered or sensitive species.  Included in these are the California 
condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, California 
red-legged frog, two-striped garter snake, arroyo chub and southwestern pond turtle.   

It is believed that the existing stream gradient (2-3%+) is a little too steep to provide optimal 
breeding habitat for the arroyo toad (Bufo californicus) within the parcel, although there may be 
an opportunity to establish this endangered species should an appropriate segment of the system 
re-establish a gradient less than 2%.  This species historically occurred along Santa Paula Creek.  
Suitable habitat is present to justify the Bank as a possible future reintroduction site for 
California red-legged frogs. 

The Bank Property contains upland, riparian, and wetland habitats on steep slopes and in 
floodplains of Santa Paula Creek and contributing tributaries.  The Bank Property’s vegetation is 

comprised of five predominant habitat types, including Coastal Sage Scrub, Floodplain Scrub, 
Chaparral, Riparian Woodland, and Upland Woodland.   

B.  Special-status Species Habitat and Occurrence 

The Bank Property provides suitable habitat for 14 special-status plant species (see Exhibit G-2), 
California condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, 

California red-legged frog, two-stripped garter snake, arroyo chub, and southwestern pond turtle.   

IV.  Management and Monitoring 

The overall goal of long-term management is to foster the long term viability of the Bank 
Property’s Waters of the U.S. and Covered Habitat. Routine monitoring and minor maintenance 
tasks are intended to assure the viability of the Bank Property in perpetuity. 

To carry out the management tasks under this Long-term Management Plan, the Property 
Owners shall hire an individual or organization, acceptable to the IRT, to serve as land manager.  
The land manager must satisfy the following criteria: 

 Possession of a B.S. or B.A. degree in wildlife management, natural resources, ecology, 
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zoology, botany, biology, or similar degree; 
 

 A minimum of two years’ experience in field biology in California (preferably within county 
where Bank Property is located); and 

 
 Demonstrated experience in similar projects, or in projects requiring similar skills. 

 

A.  Biological Resources 

The approach to the long-term management of the Bank Property’s biological resources is to 

conduct annual site examinations and monitoring of selected characteristics to determine stability 
and ongoing trends of the preserved  Waters of the U.S., including wetlands and associated 
buffers, and sensitive species habitat, mainly riverine habitats and riparian vegetation. Annual 
monitoring will assess the Ban Property’s condition, degree of erosion, invasion of exotic or 

deleterious (e.g., thatch producing) species, water quality, fire hazard, and/or other aspects that 
may warrant management actions. While it is not anticipated that major management actions will 
be needed, an objective of this Long-term Management Plan is to conduct monitoring to identify 
any issues that arise, and using Adaptive Management to determine what actions might be 
appropriate. Those chosen to accomplish monitoring responsibilities will have the knowledge, 
training, and experience to accomplish monitoring responsibilities. 

Adaptive Management means an approach to natural resource management which incorporates 
changes to management practices, including corrective actions as determined to be appropriate by 
the IRT in discussion with the Property Owners. Adaptive Management includes those activities 
necessary to address the effects of climate change, fire, flood, or other natural events, Force 
Majeure, etc.  Before considering any Adaptive Management changes to the Long-term 
Management Plan, the IRT will consider whether such actions will help ensure the continued 
viability of Bank Property’s biological resources. 

The Property Owners shall implement the following: 

Element A.1 Waters of the U.S., including wetlands  

Objective: Monitor, conserve and maintain the Bank Property’s Waters of the 
U.S., including wetlands and associated buffers.  Limit any impacts to Waters of 
the U.S. from vehicular travel or other adverse impacts. 
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Task: At least one annual walk-through survey will be conducted to 
qualitatively monitor the general condition of these habitats. General 
topographic conditions, hydrology, general vegetation cover and 
composition, invasive species, erosion, will be noted, evaluated and 
mapped during a site examination in the spring. Notes to be made will 
include observations of species encountered, water quality, general extent 
of wetlands, and any occurrences of erosion, and weed invasion.  

Task: Establish reference sites for photographs and prepare a site map 
showing the reference sites for the Bank file. Alternatively, utilize 
photographic reference sites, if any, developed during the Interim 
Management Period. Reference photographs will be taken of the overall 
wetland mosaic at least every five years from the beginning of the long-
term management, with selected reference photos taken on the ground 
more frequently, twice per year. 

Element A.2. Covered Habitat 

Objective: Monitor, conserve and maintain the Bank Property’s Covered Habitat. 

Task: As part of the annual site walk-through, the Bank Property’s 

Covered Habitat will be examined for any changes, current condition or 
pending needs. Any necessary tasks will be identified, prioritized and 
implemented as funding is available.  

Element A.3 Threatened/Endangered Animal Species Monitoring  

Objective: Monitor habitat conditions needed to support steelhead. 

Objective: Manage to maintain habitat for southern steelhead trout. 

Task: Monitor status every year by conducting qualitative habitat 
assessment surveys twice per year. 

Element A.4 Non-native Invasive Species 

Invasive species threaten the diversity or abundance of native species through competition for 
resources, predation, parasitism, interbreeding with native populations, transmitting diseases, or 
causing physical or chemical changes to the invaded habitat.  
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Objective: Monitor non-native invasive species, including but not limited to 
noxious weeds, that diminish site quality for which the bank was established. 
The Property Owners shall consult the following sources for guidance on what 
species may threaten the site and on management of those species: The 
California Department of Food and Agriculture (CDFA) list of "noxious weeds" 
that are subject to regulation or quarantine by county agricultural departments, 
the California Department of Food and Agriculture's Integrated Pest Control 
Branch, and the University of California State Integrated Pest Management 
Program list of “Exotic and invasive pests and diseases that threaten California's 
agricultural, urban, or natural areas”. 

Task: Mapping of non-native invasive species cover or presence shall 
occur during the first five years of initiating long-term management, to 
establish a baseline. Mapping shall be accomplished through use of 
available technologies, such as GIS and aerial photography.  

Task: Each year’s annual walk-through survey (or a supplemental survey) 
will include a qualitative assessment (e.g. visual estimate of cover) of 
potential or observed noxious weeds or other non-native species 
invasions, primarily in or around the wetlands.  

B  Security, Safety, and Public Access 

The Bank Property is open to general public access consistent with the USFS easement.  This 
will continue to be an allowed use. Research and/or other educational programs or efforts may be 
allowed on the Bank Property as deemed appropriate by the IRT, but are not specifically part of 
this Long-term Management Plan. 

Element B.1 Trash and trespass 

Objective: Monitor sources of trash, vandalism, and trespass. 

Objective: Collect and remove trash, repair vandalized structures, and rectify 
trespass impacts.  These activities are, and will continue to be the responsibility of 
the USFS as a condition of that agency’s easement. 

Task: During each site visit, record occurrences of trash and/or trespass. 
Record type, location, and management mitigation recommendations to 



Santa Paula Creek Mitigation Bank Land Management Funding Agreement – Bank RA Template 7/25/2011 

avoid, minimize, or rectify a trash and/or trespass impact. 

C.  Reporting and Administration 

Element C.1 Annual Report 

Objective: Provide annual report on all monitoring conducted and general site 
conditions to IRT and any other appropriate parties. 

Task: Prepare annual report and any other additional documentation. 
Include a summary. Complete and circulate to the IRT by August 15 of 
each year. 

Task: Make recommendations with regard to (1) any habitat enhancement 
measures deemed to be warranted, (2) any problems that need near short 
and long-term attention, and (3) any changes in the monitoring or 
management program that appear to be warranted based on monitoring 
results to date. 

V.  Amendments and Notices 

A.  Amendments 

The Property Owners and the IRT may meet and confer from time to time, upon the request of 
any one of them, to revise the Long-term Management Plan to better meet management 
objectives and preserve the habitat and Conservation Values of the Bank Property. Any proposed 
changes will be designed with input from all parties. Any and all amendments to the Long-term 
Management Plan shall be approved by the IRT in writing and such approved amendments 
thereto shall be considered required management components and shall be implemented by the 
Property Owners. 

If the CDFG determine, in writing, that continued implementation of the Long-term Management 
Plan would jeopardize the continued existence of a state listed species, any written amendment to 
this Long-term Management Plan, determined by the CDFG as necessary to avoid jeopardy, shall 
be a required management component and shall be implemented by the Property Owners.  

 

 



Santa Paula Creek Mitigation Bank Land Management Funding Agreement – Bank RA Template 7/25/2011 

B.  Notices 

Any notices regarding this Long-term Management Plan shall be directed as follows: 

  Richard E. Lyons and Laurie Prange Lyons 
  PO Box 4, Ojai, CA 93024 
  805-525-2200 main 
  805-525-2556 
  civicrecords@gmail.com 
 

U.S. Army Corps of Engineers 
Los Angeles District, Ventura Office 
2151 Alessandro Drive, Suite 110 
Ventura, CA 93001 
Attn: Chief, North Coast Branch 
 

U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 
Attn: Director, Water Division 
 

California Department of Fish and Game 
South Coast Region 
3883 Ruffin Road 
San Diego, CA 92123 
Attn: Regional Manager 
 

California Department of Fish and Game 
Habitat Conservation Planning Branch 
1416 Ninth Street, 12th Floor 
Sacramento, CA 95814 
Attn: Branch Chief 
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VI.  Funding and Task Prioritization 

A.  Funding 

Table 1 summarizes the anticipated costs of long- term management for the Bank. These costs 
include estimates of time and funding needed to conduct the basic monitoring site visits and 
reporting.  The total annual funding anticipated is $4,200.00; therefore, with the current annual 
estimated capitalization rate of 3.5% the total Endowment Fund amount required will be 
$120,000.00.   
 
In accordance with the BEI, long-term management activities will be funded via the Endowment 
Fund held in trust by the Endowment Holder.  Any Endowment Fund interest earnings beyond 
those necessary to provide Endowment Principal growth commensurate with inflation and any 
revenues remaining after the Endowment Principal is adjusted for inflation that exceed the 
anticipated annual management expenses of the Bank Property will be made available by the 
Endowment Holder to the Property Owners to fund the long-term management and monitoring 
activities on the Bank Property in a manner consistent with this Long-term Management Plan. 

  B.  Task Prioritization 

Due to unforeseen circumstances, prioritization of tasks, including tasks resulting from new 
requirements, may be necessary if insufficient funding is available to accomplish all tasks. The 
Property Owners and the Interagency Review Team (“IRT”) shall discuss task priorities and 
funding availability to determine which tasks will be implemented. In general, tasks are 
prioritized in this order: 1) required by a local, state, or federal agency; 2) tasks necessary to 
maintain or remediate habitat quality; and 3) tasks that monitor resources, particularly if past 
monitoring has not shown downward trends. Equipment and materials necessary to implement 
priority tasks will also be considered priorities. Final determination of task priorities in any given 
year of insufficient funding will be determined in consultation with the IRT and as authorized by 
the IRT in writing. 
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Santa Paula Creek Mitigation Bank 

Interim Annual Management Plan 

I.  Introduction 

A.  Goals and Objectives 

The Santa Paula Creek Mitigation Bank (“Bank”) is intended to compensate for unavoidable 
impacts to, and to conserve and to protect, Waters of the U.S. and Covered Habitats. Richard E. 
Lyons and Laurie Prange Lyons (“Property Owners”) are the owners of real property containing 

approximately 200 acres (the “Property”), located near Santa Paula, Ventura County, California.  
Richard E. Lyons and Laurie Prange Lyons are also the Bank Sponsors of the Bank. The Bank 
Property covers the entire Property and includes 124.29 Waters of the U.S. and CDFG Covered 
Habitat Preservation Credits,  and an additional 73.93 CDFG Covered Habitat Preservation 
Credits only for 14 special-status plant species (see Exhibit G-2), California condor, foothill 
yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, California red-legged 
frog, two-stripped garter snake, arroyo chub, and southwestern pond turtle. Terms used in this 
Interim Annual Management Plan have the same meaning as defined in the Bank Enabling 
Instrument (“BEI”) and Conservation Easement. 

B.  Purpose of this Interim Annual Management Plan 

The purpose of this Interim Annual Management Plan is to ensure the Bank Property is managed, 
monitored, and maintained from Bank Establishment until the Endowment Fund has been fully 
funded for three years.  This Interim Annual Management Plan establishes objectives, priorities 
and tasks to monitor, manage, maintain and report on the Waters of the U.S. and Covered Habitat 
on the Bank Property.  

C.  Bank Sponsors’ Responsibilities 

Bank Sponsors, their successors and assigns, shall manage and monitor the Bank Property during 
the Interim Annual Management Period to preserve its habitat and Conservation Values in 
accordance with the BEI and this Interim Annual Management Plan.   

 



 

II.  Bank Property Description 

A.  Setting and Location 

The Bank Property is located north of Santa Paula, Ventura County, State of California, 
designated Assessor’s Parcel No. 040-0-020-085.  The Bank Property is shown on the general 
vicinity map (Figure 1) and the Bank Property map (Figure 2).  The general vicinity map shows 
the Bank Property location in relation to cities, towns, or major roads, and other distinguishable 
landmarks.  The Bank Property map shows the Bank Property boundaries on a topographic map. 

B.  History and Land Use 

The history of the land uses and human activity associated with the Bank Property is described in 
Exhibit F, Phase I Environmental Assessment.  The land in the general area of the Bank Property 
is currently either undisturbed open space (i.e., U.S. Forest Service land) or in agriculture 
(mainly citrus and avocados currently). 

C.  Hydrology, Topography, and Soils 

The Bank Property is located on what might be described as the bottom of the Santa Paula Creek 

headwaters.  Approximately 0.7 miles upstream lies the confluence of the east and north forks. 

 

The entire watershed tributary to the Bank Property is undeveloped, consisting of steep to very 

steep topography dominated by coastal sage-chaparral on most aspects except on north-facing 

slopes, where some conifers can be found. In contrast to the lower watershed below the Sisar 

Creek confluence, the upper watershed is composed primarily of well-indurated sandstone of 

Eocene age (Juncal and Matilija formations). These materials are resistant to abrasion while in 

transport.  Most of the lower watershed is composed of soft shales, and are quickly eroded into 

fine sediments. As a result, the Lyons parcel lies within that portion of the Santa Paula Creek 

watershed which provides the source material for most of the coarse sediment comprising the 

streambed for the mainstem of Santa Paula Creek. 

  



 

 
Figure 1 
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The nearest streamflow gauge is 2.6 miles downstream of the Bank Property (U.S. Geological 

Survey Station 11113500, “Santa Paula Creek near Santa Paula”). The approximate drainage 

area at the downstream Bank Property boundary is 18.5 square miles. The peak flow of record at 

the gauge is 27,500 cubic feet/second (cfs) which occurred on January 10, 2005 (Stillwater 

Sciences 2007). The stream within the Bank Property is perennial. The approximate discharge 

was one cfs during a field visit on September 25, 2008 by HydroScience (T. Hanes, pers. 

comm.), which was a dry year. The streamflow, except for a small baseflow component, is flashy 

and responds quickly to rainfall once the soils are recharged after the typical summer drought.  

During the winter baseflows increase as more water moves laterally toward channels and less are 

intercepted in route to support transpiration. At the gauge, approximately 70% of the mean daily 

discharges were at or below 10 cfs (Stillwater Sciences 2007). The value at the Bank Property 

would be expected to be less, probably 6-8 cfs. 

 

The Bank Property is unique in that it supports the widest floodplain/valley width of the entire 

creek. This feature results from a constriction in the valley bottom and a 90-degree turn in the 

channel, which may be fault related. The north fork appears to be largely dominated by bedrock, 

as evidenced by the waterfalls on that fork, which is in contrast to the east fork, where the stream 

is eroding into the severely constricted valley sides which are composed of relatively more 

fractured rock. Based on this limited evidence it appears that the east fork is the dominant source 

of coarse sediment transported by the stream when it enters the Bank Property. 

 

The morphology of the stream is a reflection of the watershed characteristics and the flood 

dominated hydrology. Floods do the vast majority of sediment transport and this flood dominated 

regime renders the typical interpretation of a floodplain as a tenuous concept here. Rather than 

the stream slowly migrating across the valley floor, the fluvial transport occurs essentially only 

during flood events, at which time there are large quantities of bedload in transport, and random 

events such as a tree falling into the stream can cause local deposition and stream evulsion. The 

stream retains the pattern it had on the recession of the previous flood, until a similar or larger 

event is again capable of mobilizing the bed. 



 

 

While the majority of the channel within the Bank Property can be described as depositional, it is 

highly dynamic on decadal time scales. As riparian vegetation becomes increasingly dense, this 

reach will tend to become more depositional outside of the active channel during most events; 

however, as the event of January 10, 2005 demonstrated, rare events can remove much of the 

existing riparian vegetation, setting the stage for robust rejuvenation that was evident during the 

September, 2008 site visit. 

 

The current channel alignment is composed primarily of gravels and cobbles, with frequent 

boulders and some exposures of bedrock which gives rise to pool formation.  These features tend 

to persist since they exhibit such low hydraulic roughness that bed material in transport tends to 

move through them, rather than filling them. 

 
D.  Existing Easements 

The Bank Property is encumbered with a 16-foot wide trail access for U.S. Forest Service 
(USFS) recreational use. 

E.  Adjacent Land Uses 

The Bank Property is bounded on three sides (north, south, and east) by USFS lands 
administered under the Forest Management Plan for Los Padres National Forest.  Lands to the 
west are under avocado and citrus cultivation.   

III.  Habitat and Species Descriptions 

A.  Biological Resources Survey of Bank Property 

Some 209 vascular plant taxa are documented to occur on the Bank Property. Of the 209 
vascular plant taxa, 178 (85.2%) are native and the remaining 31 (14.8%) are introduced 
naturalized species. The vascular plant flora of the property appears to be in better condition than 
what would normally be expected at similarly sized areas elsewhere in the region and in 
California. The pristine nature of the property has resulted in a slightly higher ratio of native 
plant species than typically found for the flora of California (~70% native) or Ventura County 
(80% native) as a whole (see Exhibit G-2). 



 

Palustrine and Riverine habitats provide numerous important wildlife resources for a number of 
wildlife, including invertebrates (aquatic and terrestrial), fish, amphibians, reptiles, birds, and 
mammals. This is particularly true when intact upland plant communities occur adjacent to them. 
The structure of the riparian community, in addition to the relatively high plant structural 
diversity, provides habitat necessary for foraging, nesting, and cover for many species. In 
addition, streams such as Santa Paula Creek are important sources of water for a variety of 
upland wildlife species. 

Riparian zones along rivers and streams are also used as migration corridors by various species 
of wildlife including small and large mammals, birds, and reptiles. These migration corridors 
often connect habitat patches, and allow for physical and genetic exchange between animal 
populations.  Wildlife can use riparian zones for cover while traveling across otherwise open 
areas.  Numerous species of wildlife are known to occur within Santa Paula Creek, frequenting 
the Palustrine and Riverine System habitats on a seasonal basis and regularly using resources 
provided by the creek.  

Searches of the California Department of Fish and Game’s (CDFG) California Natural Diversity 
Data Base RareFind3 for the Santa Paula Peak Quadrangle and the surround eight quadrangles 
(Ojai, Saticoy, Santa Paula, Lion Canyon, Topa Topa Mountain, Devils Heart Peak, Fillmore and 
Moorpark) revealed 20 special-status wildlife species that are known to occur and are tracked 
within the vicinity of these quadrangles and the Bank Property. 

Eighty-nine (89) wildlife species have been observed or detected onsite, including 2 fish, 4 
amphibians, 3 (total expected is 9) reptiles, 33 birds, 9 mammals, and 37 invertebrates. An 
additional 49 species are reported or expected to occur on the property for a total of 141 species.   

Recent (2007-08) streamside surveys and electro-shocking efforts conducted by Stillwater 
Scientists indicate that larger than expected numbers of steelhead trout (Oncorhynchus mykiss) 
occur on the Bank Property and elsewhere in upper Santa Paula (and Sisar) Creek. 

In addition to the endangered steelhead trout documented to occur, Santa Paula Creek and 
associated watershed has provided habitat for or has the potential to provide suitable habitat for a 
number of other threatened, endangered or sensitive species.  Included in these are the California 
condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, California 

red-legged frog, two-striped garter snake, arroyo chub and southwestern pond turtle.   

It is believed that the existing stream gradient (2-3%+) is a little too steep to provide optimal 
breeding habitat for the arroyo toad (Bufo californicus) within the parcel, although there may be 
an opportunity to establish this endangered species should an appropriate segment of the system 



 

re-establish a gradient less than 2%.  This species historically occurred along Santa Paula Creek.  
Suitable habitat is present to justify the Bank as a possible future reintroduction site for 
California red-legged frogs. 

The Bank Property contains upland, riparian, and wetland habitats on steep slopes and in 
floodplains of Santa Paula Creek and contributing tributaries.  The Bank Property’s vegetation is 

comprised of five predominant habitat types, including Coastal Sage Scrub, Floodplain Scrub, 
Chaparral, Riparian Woodland, and Upland Woodland.   

B.  Special-status Species Habitat and Occurrence 

The Bank Property provides suitable habitat for 14 special-status plant species (see Exhibit G-2), 
California condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, 

California red-legged frog, two-stripped garter snake, arroyo chub, and southwestern pond turtle.   

IV.  Management and Monitoring 

The overall goal of interim management is to foster the long term viability of the Bank Property’s 

Waters of the U.S. and Covered Habitat. Routine monitoring and minor maintenance tasks are 
intended to assure the viability of the Bank under the Interim Management Period.   
 
The Bank Sponsors will take an Adaptive Management approach to project development and 
operation. Adaptive Management promotes flexible decision making that can be adjusted in the 
face of uncertainties as outcomes from management actions become better understood (Williams 
et al. 2009). Adaptive Management is a decision making process that has six key principles: 
problem assessment, design, implementation, monitoring, evaluation, and adjustment. The 
Adaptive Management process should establish clear, biologically appropriate goals and triggers 
tied to mitigation measures. Based on the monitoring results, a series of adaptive actions should 
be identified as possible solutions to identified sources of wildlife and/or habitat impacts, if any. 
The Adaptive Management process should develop triggers based on available data and perceived 
risk that signal the level of adaptive action that is required. 
 
Through the Adaptive Management process, management decisions can be made in response to 
monitoring assessments.  Adaptive Management decisions could include (but are not limited to) 
changes in public access or use resulting in additional conservation measures, further impact 
research or monitoring, and/or additional resource compensation. 
 
To carry out the management tasks under this Interim Management Plan, the Bank Sponsors will 



 

hire an individual or organization, acceptable to the IRT, to serve as land manager.  The land 
manager must satisfy the following criteria: 
 

 Possession of a B.S. or B.A. degree in wildlife management, natural resources, ecology, 
zoology, botany, biology, or similar degree; 

 A minimum of two years’ experience in field biology in California (preferably within county 

where Bank Property is located); and 
 Demonstrated experience in similar projects, or in projects requiring similar skills. 

 

A.  Biological Resources 

The approach to the interim management of the Bank Property’s biological resources is to 
conduct one annual site examination and monitoring of selected characteristics to determine 
stability and ongoing trends of the preserved waters of the U.S., including wetlands and 
associated buffers, and sensitive species habitat, mainly riverine habitats and riparian vegetation.  
At the conclusion of the Interim Management Period, subsequent annual monitoring will occur 
under the Long-term Management Plan and will assess the Bank Property’s condition, degree of 

erosion, invasion of exotic or deleterious (e.g., thatch producing) species, water quality, fire 
hazard, and/or other aspects that may warrant management actions. While it is not anticipated that 
major management actions will be needed, an objective of this Interim Management Plan is to 
conduct monitoring to identify any issues that arise until the Long-term Management Plan goes 
into effect.  

The Bank Sponsors shall implement the following: 

Element A.1 Waters of the U.S., including wetlands  

Objective: Monitor, conserve and maintain the Bank Property’s Waters of the 
U.S., including wetlands and associated buffers.  Limit any impacts to Waters of 
the U.S. from vehicular travel or other adverse impacts. 

 

Task: One annual walk-through survey will be conducted to qualitatively 
monitor the general condition of these habitats. General topographic 
conditions, hydrology, general vegetation cover and composition, invasive 



 

species, erosion, will be noted, evaluated and mapped during a site 
examination in the spring. Notes to be made will include observations of 
species encountered, water quality, general extent of wetlands, and any 
occurrences of erosion, and weed invasion.  

Task: Establish reference sites for photographs and prepare a site map 
showing the reference sites for the Bank file. Alternatively, utilize 
photographic reference sites, if any, developed during Interim 
Management Period. Reference photographs will be taken of the overall 
wetland mosaic at the beginning of the interim management, with selected 
reference photos taken on the ground more frequently, twice per year. 

Element A.2. Covered Habitat 

Objective: Monitor, conserve and maintain the Bank Property’s Covered Habitat. 

Task: As part of the annual site walk-through, the Bank Property’s 

Covered Habitat will be examined for any changes, current condition or 
pending needs. Any necessary tasks will be identified, prioritized and 
implemented as funding is available.  

Element A.3 Threatened/Endangered Animal Species Monitoring  

Objective: Monitor habitat conditions once per year to support steelhead and other 
animal species. 

Task: Monitor status by conducting qualitative habitat assessment survey. 

Element A.4 Non-native Invasive Species 

Invasive species threaten the diversity or abundance of native species through competition for 
resources, predation, parasitism, interbreeding with native populations, transmitting diseases, or 
causing physical or chemical changes to the invaded habitat.  

Objective: Monitor non-native invasive species, including but not limited to 
noxious weeds, that diminish site quality for which the Bank was established. 
The Bank Sponsors shall consult the following sources for guidance on what 
species may threaten the site and on management of those species: The 
California Department of Food and Agriculture (CDFA) list of "noxious weeds" 



 

that are subject to regulation or quarantine by county agricultural departments, 
the California Department of Food and Agriculture's Integrated Pest Control 
Branch, and the University of California State Integrated Pest Management 
Program list of “Exotic and invasive pests and diseases that threaten California's 
agricultural, urban, or natural areas”. 

Task: Mapping of non-native invasive species cover or presence shall 
establish a baseline. Mapping shall be accomplished through use of 
available technologies, such as GIS and aerial photography.  

Task: The one annual walk-through survey will include a qualitative 
assessment (e.g. visual estimate of cover) of potential or observed 
noxious weeds or other non-native species invasions, primarily in or 
around the wetlands.  

B.  Security, Safety, and Public Access 

The Bank Property is open to general public access consistent with the USFS easement.  This 
will continue to be an allowed use. Research and/or other educational programs or efforts may be 
allowed on the Bank Property as deemed appropriate by the IRT, but are not specifically part of 
the Interim Management Plan. 

Element B.1 Trash and Trespass 

Objective: Monitor sources of trash, vandalism, and trespass. 

Objective: Collect and remove trash, repair vandalized structures, and rectify 
trespass impacts.  These activities are, and will continue to be the responsibility of 
the USFS as a condition of that agency’s easement. 

Task: During each site visit, record occurrences of trash and/or trespass. 
Record type, location, and management mitigation recommendations to 
avoid, minimize, or rectify a trash and/or trespass impact. 

 

B.  Reporting and Administration 

Element C.1 Annual Report 



 

Objective: Provide one annual report on all monitoring conducted and general site 
conditions to IRT and any other appropriate parties. 

Task: Prepare an annual report and any other additional documentation. 
Include a summary. Complete and circulate to the IRT within one calendar 
year of the Bank Establishment Date. 

Task: Make recommendations with regard to (1) any habitat enhancement 
measures deemed to be warranted, (2) any problems that need near short 
and long-term attention, and (3) any changes in the monitoring or 
management program that appear to be warranted based on monitoring 
results to date.  These would then be addressed in the Long-term 
Management Plan. 

V.  Amendments and Notices 

A. Amendments 

The Bank Sponsors and the IRT may meet and confer from time to time, upon the request of any 
one of them, to revise the Interim Management Plan to better meet management objectives and 
preserve the habitat and Conservation Values of the Bank Property. Any proposed changes will 
be designed with input from all parties. Any and all amendments to the Interim Management 
Plan shall be approved by the IRT in writing and such approved amendments thereto shall be 
considered required management components and shall be implemented by the Bank Sponsors. 

If the CDFG determines, in writing, that continued implementation of the Interim Management 
Plan would jeopardize the continued existence of a state listed species, any written amendment to 
this Interim Management Plan, determined by the CDFG as necessary to avoid jeopardy, shall be 
a required management component and shall be implemented by the Bank Sponsors.  

B. Notices 

Any notices regarding this Interim Management Plan shall be directed as follows: 

 

  Richard E. Lyons and Laurie Prange Lyons 
  PO Box 4, Ojai, CA 93024 



 

  805-525-2200 Main 
  805-525-2556 FAX 
  civicrecords@gmail.com 
 

  U.S. Army Corps of Engineers 

  Los Angeles District, Ventura Office 
  2151 Alessandro Drive, Suite 110 
  Ventura, CA 93001 
  Attn: Chief, Regulatory Division 

 

U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 
Attn: Director, Water Division 
 

California Department of Fish and Game 
South Coast Region 
3883 Ruffin Road 
San Diego, CA 92123 
Attn: Regional Manager 
 

California Department of Fish and Game 
Habitat Conservation Planning Branch 
1416 Ninth Street, 12th Floor 
Sacramento, CA 95814 
Attn: Branch Chief 
 

VI. Costs  

Table 1 summarizes the anticipated costs of interim management for the Bank. These costs 
include estimates of time and funding needed to conduct the basic monitoring site visits and 
reporting.  The anticipated required funding is approximately $4,200.00.  
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Santa Paula Creek Mitigation Bank 

Long-Term Management Plan 

I.  Introduction 

A . Goals and Objectives 

The Santa Paula Creek Mitigation Bank (“Bank”) is intended to compensate for unavoidable 
impacts to, and to conserve and to protect, Waters of the U.S. and Covered Habitat. Richard E. 
Lyons and Laurie Prange Lyons (“Property Owners”) are the owners of real property containing 

approximately 200 acres (the “Property”), located near Santa Paula, Ventura County, California.  

The Bank Property covers the entire Property and includes 124.29 Waters of the U.S. and CDFG 
Covered Habitat Preservation Credits, plus an additional 73.93 CDFG Covered Habitat 
Preservation Credits only for 14 special-status plant species (see Exhibit G-2), California condor, 
foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, California red-
legged frog, two-stripped garter snake, arroyo chub, and southwestern pond turtle. Terms used in 
this Long-term Management Plan have the same meaning as defined in the Bank Enabling 
Instrument (“BEI”) or Conservation Easement.  Exhibit G describes the biological resources of 
the Bank property.  Additionally, several related technical reports are available on a CD provided 
with this submittal. 

B  Purpose of this Long-term Management Plan 

The purpose of this Long-term Management Plan is to ensure the Bank Property is managed, 
monitored, and maintained in perpetuity. This Long-term Management Plan establishes 
objectives, priorities and tasks to monitor, manage, maintain and report on the Waters of the U.S. 
and Covered Habitat on the Bank Property.  

C.  Property Owners Responsibilities 

Property Owners, their successors and assigns, shall implement this Long-term Management 
Plan, managing and monitoring the Bank Property in perpetuity to preserve its habitat and 
Conservation Values in accordance with the BEI, the Conservation Easement, and this Long-
term Management Plan.  Long-term management tasks shall be funded through the Endowment 
Fund, held in trust by the National Fish and Wildlife Foundation (the “Endowment Holder”) in 

accordance with the Memorandum of Agreement entered into between the Endowment Holder 
and California Department of Fish and Game (“CDFG”), effective November 23, 2010.  The 
Property Owners shall be responsible for providing an annual report to the IRT detailing the time 



 

period covered, an itemized account of the management tasks and total amount expended.   

II.  Bank Property Description 

A.  Setting and Location 

The Bank Property is located north of Santa Paula, Ventura County, State of California, 
designated Assessor’s Parcel No. 040-0-020-085.  The Bank Property is shown on the general 
vicinity map (Figure 1) and the Bank Property map (Figure 2).  The general vicinity map shows 
the Bank Property location in relation to cities, towns, or major roads, and other distinguishable 
landmarks.  The Bank Property map shows the Bank Property boundaries on a topographic map. 

B  History and Land Use 

In the 1890s the property was reportedly homesteaded by local pioneers who lived there until the 
early 1930s.  At that time, Santa Paula Water Works, the former private water company serving 
the City of Santa Paula, purchased the property from the homesteaders.  Due to the topography 
of the canyon, the Water Works explored the option of building a water storage dam along Santa 
Paula Creek at the western boundary of the property.  For whatever technical or financial 
reasons, this option was never implemented and the creek and the canyon remained largely 
undeveloped and pristine.  In 2005, the Bank Sponsors purchased the property from Santa Paula 
Water Works with the intent of possibly developing it as a residence and/or a commercial 
vineyard. 

The majority of the lands adjoining the proposed Bank are currently managed as recreational 
open space by the USFS.   Other adjacent land uses include commercial agriculture, mainly 
citrus and avocado production, and oil/natural gas production. 

C.  Hydrology, Topography, and Soils 

The Bank Property is located on what might be described as the bottom of the Santa Paula Creek 

headwaters. Approximately 0.7 miles upstream lies the confluence of the east and north forks. 

 

The entire watershed tributary to the Bank Property is undeveloped, consisting of steep to very 

steep topography dominated by coastal sage-chaparral on most aspects except on north-facing 

slopes, where some conifers can be found. In contrast to the lower watershed below the Sisar 

Creek confluence, the upper watershed is composed primarily of well-indurated sandstone of 



 

Eocene age (Juncal/Matilija formations). These materials are resistant to abrasion in transport. 

 

Most of the lower watershed is composed of soft shales, and are quickly eroded into fine 

sediments. As a result, the Bank Property lies within that portion of the Santa Paula Creek 

watershed which provides the source material for most of the coarse sediment comprising the 

streambed for the mainstem of Santa Paula Creek.  



 

 
Figure 1



 

 

 
Fi

gu
re

 2



 

 

The nearest streamflow gauge is 2.6 miles downstream of the Bank (U.S. Geological Survey 

Station 11113500, “Santa Paula Creek near Santa Paula”). The approximate drainage area at the 

downstream Bank Property boundary is 18.5 square miles. The peak flow of record at the gauge 

is 27,500 cubic feet/second (cfs) which occurred on January 10, 2005 (Stillwater Sciences 2007). 

The stream within the parcel is apparently perennial. The approximate discharge was one cfs 

during a field visit on September 25, 2008 by HydroScience (T. Hanes, pers. comm.), which was 

a dry year. The streamflow, except for a small baseflow component, is flashy and responds 

quickly to rainfall once the soils are recharged after the typical summer drought.  During the 

winter baseflows increase as more water moves laterally toward channels and less are intercepted 

in route to support transpiration. At the gauge, approximately 70% of the mean daily discharges 

were at or below 10 cfs (Stillwater Sciences 2007). The value at the Bank Property would be 

expected to be less, probably 6-8 cfs. 

 

The Bank Property is unique in that it supports the widest floodplain/valley width of the entire 

creek. This feature results from a constriction in the valley bottom and a 90-degree turn in the 

channel, which may be fault related. The north fork appears to be largely dominated by bedrock, 

as evidenced by the waterfalls on that fork, which is in contrast to the east fork, where the stream 

is eroding into the severely constricted valley sides which are composed of relatively more 

fractured rock. Based on this limited evidence it appears that the east fork is the dominant source 

of coarse sediment transported by the stream when it enters the Bank Property. 

 

The morphology of the stream is a reflection of the watershed characteristics and the flood 

dominated hydrology. Floods do the vast majority of sediment transport and this flood dominated 

regime renders the typical interpretation of a floodplain as a tenuous concept here. Rather than 

the stream slowly migrating across the valley floor, the fluvial transport occurs essentially only 

during flood events, at which time there are large quantities of bedload in transport, and random 

events such as a tree falling into the stream can cause local deposition and stream evulsion. The 

stream retains the pattern it had on the recession of the previous flood, until a similar or larger 

event is again capable of mobilizing the bed. 

 



 

While the majority of the channel within the parcel can be described as depositional, it is highly 

dynamic on decadal time scales. As riparian vegetation becomes increasingly dense, this reach 

will tend to become more depositional outside of the active channel during most events; 

however, as the event of January 10, 2005 demonstrated, rare events can remove much of the 

existing riparian vegetation, setting the stage for robust rejuvenation that was evident during the 

September, 2008 site visit. 

 

The current channel alignment is composed primarily of gravels and cobbles, with frequent 

boulders and some exposures of bedrock which gives rise to pool formation.  These features tend 

to persist since they exhibit such low hydraulic roughness that bed material in transport tends to 

move through them, rather than filling them. 

D.  Existing Easements 

The Bank Property is encumbered with a 16-foot wide trail access for U.S. Forest Service 
(USFS) recreational use. 

E . Adjacent Land Uses 

The Bank Property is bounded on three sides (north, south, and east) by USFS lands 
administered under the Forest Management Plan for Los Padres National Forest.  Lands to the 
west are under avocado and citrus cultivation.   

III.  Habitat and Species Descriptions 

A.  Biological Resources Survey of Bank Property 

Some 209 vascular plant taxa are documented to occur on the Bank Property. Of the 209 
vascular plant taxa, 178 (85.2%) are native and the remaining 31 (14.8%) are introduced 
naturalized species. The vascular plant flora of the property appears to be in better condition than 
what would normally be expected at similarly sized areas elsewhere in the region and in 
California. The pristine nature of the property has resulted in a slightly higher ratio of native 
plant species than typically found for the flora of California (~70% native) or Ventura County 
(80% native) as a whole (Exhibit G-2). 

Palustrine and Riverine habitats provide numerous important wildlife resources for a number of 
wildlife, including invertebrates (aquatic and terrestrial), fish, amphibians, reptiles, birds, and 



 

mammals. This is particularly true when intact upland plant communities occur adjacent to them. 
The structure of the riparian community, in addition to the relatively high plant structural 
diversity, provides habitat necessary for foraging, nesting, and cover for many species. In 
addition, streams such as Santa Paula Creek are important sources of water for a variety of 
upland wildlife species. 

Riparian zones along rivers and streams are also used as migration corridors by various species 
of wildlife including small and large mammals, birds, and reptiles. These migration corridors 
often connect habitat patches, and allow for physical and genetic exchange between animal 
populations.  Wildlife can use riparian zones for cover while traveling across otherwise open 
areas.  Numerous species of wildlife are known to occur within Santa Paula Creek, frequenting 
the Palustrine and Riverine System habitats on a seasonal basis and regularly using resources 
provided by the creek.  

Searches of the CDFG’s California Natural Diversity Data Base RareFind3 for the Santa Paula 
Peak Quadrangle and the surround eight quadrangles (Ojai, Saticoy, Santa Paula, Lion Canyon, 
Topa Topa Mountain, Devils Heart Peak, Fillmore and Moorpark) revealed 20 special-status 
wildlife species that are known to occur and are tracked within the vicinity of these quadrangles 
and the Bank Property. 

Eighty-nine (89) wildlife species have been observed or detected onsite, including 2 fish, 4 
amphibians, 3 (total expected is 9) reptiles, 33 birds, 9 mammals, and 37 invertebrates. An 
additional 49 species are reported or expected to occur on the property for a total of 141 species.   

Recent (2007-08) streamside surveys and electro-shocking efforts conducted by Stillwater 
Sciences (Exhibit G-4) indicate that larger than expected numbers of steelhead trout 
(Oncorhynchus mykiss) occur on the Bank Property and elsewhere in upper Santa Paula (and 
Sisar) Creek. 

In addition to the endangered steelhead trout documented to occur, Santa Paula Creek and 
associated watershed has provided habitat for or has the potential to provide suitable habitat for a 
number of other threatened, endangered or sensitive species.  Included in these are the California 
condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, California 
red-legged frog, two-striped garter snake, arroyo chub and southwestern pond turtle.   

It is believed that the existing stream gradient (2-3%+) is a little too steep to provide optimal 
breeding habitat for the arroyo toad (Bufo californicus) within the parcel, although there may be 
an opportunity to establish this endangered species should an appropriate segment of the system 
re-establish a gradient less than 2%.  This species historically occurred along Santa Paula Creek.  



 

Suitable habitat is present to justify the Bank as a possible future reintroduction site for 
California red-legged frogs. 

The Bank Property contains upland, riparian, and wetland habitats on steep slopes and in 
floodplains of Santa Paula Creek and contributing tributaries.  The Bank Property’s vegetation is 

comprised of five predominant habitat types, including Coastal Sage Scrub, Floodplain Scrub, 
Chaparral, Riparian Woodland, and Upland Woodland.   

B.  Special-status Species Habitat and Occurrence 

The Bank Property provides suitable habitat for 14 special-status plant species (see Exhibit G-2), 
California condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, 

California red-legged frog, two-stripped garter snake, arroyo chub, and southwestern pond turtle.   

IV.  Management and Monitoring 

The overall goal of long-term management is to foster the long term viability of the Bank 
Property’s Waters of the U.S. and Covered Habitat. Routine monitoring and minor maintenance 
tasks are intended to assure the viability of the Bank Property in perpetuity. 

To carry out the management tasks under this Long-term Management Plan, the Property 
Owners shall hire an individual or organization, acceptable to the IRT, to serve as land manager.  
The land manager must satisfy the following criteria: 

 Possession of a B.S. or B.A. degree in wildlife management, natural resources, ecology, 
zoology, botany, biology, or similar degree; 
 

 A minimum of two years’ experience in field biology in California (preferably within county 

where Bank Property is located); and 
 

 Demonstrated experience in similar projects, or in projects requiring similar skills. 
 

 

A.  Biological Resources 

The approach to the long-term management of the Bank Property’s biological resources is to 
conduct annual site examinations and monitoring of selected characteristics to determine stability 



 

and ongoing trends of the preserved  Waters of the U.S., including wetlands and associated 
buffers, and sensitive species habitat, mainly riverine habitats and riparian vegetation. Annual 
monitoring will assess the Ban Property’s condition, degree of erosion, invasion of exotic or 
deleterious (e.g., thatch producing) species, water quality, fire hazard, and/or other aspects that 
may warrant management actions. While it is not anticipated that major management actions will 
be needed, an objective of this Long-term Management Plan is to conduct monitoring to identify 
any issues that arise, and using Adaptive Management to determine what actions might be 
appropriate. Those chosen to accomplish monitoring responsibilities will have the knowledge, 
training, and experience to accomplish monitoring responsibilities. 

Adaptive Management means an approach to natural resource management which incorporates 
changes to management practices, including corrective actions as determined to be appropriate by 
the IRT in discussion with the Property Owners. Adaptive Management includes those activities 
necessary to address the effects of climate change, fire, flood, or other natural events, Force 
Majeure, etc.  Before considering any Adaptive Management changes to the Long-term 
Management Plan, the IRT will consider whether such actions will help ensure the continued 
viability of Bank Property’s biological resources. 

The Property Owners shall implement the following: 

Element A.1 Waters of the U.S., including wetlands  

Objective: Monitor, conserve and maintain the Bank Property’s Waters of the 
U.S., including wetlands and associated buffers.  Limit any impacts to Waters of 
the U.S. from vehicular travel or other adverse impacts. 

Task: At least one annual walk-through survey will be conducted to 
qualitatively monitor the general condition of these habitats. General 
topographic conditions, hydrology, general vegetation cover and 
composition, invasive species, erosion, will be noted, evaluated and 
mapped during a site examination in the spring. Notes to be made will 
include observations of species encountered, water quality, general extent 
of wetlands, and any occurrences of erosion, and weed invasion.  

Task: Establish reference sites for photographs and prepare a site map 
showing the reference sites for the Bank file. Alternatively, utilize 
photographic reference sites, if any, developed during the Interim 



 

Management Period. Reference photographs will be taken of the overall 
wetland mosaic at least every five years from the beginning of the long-
term management, with selected reference photos taken on the ground 
more frequently, twice per year. 

 

Element A.2. Covered Habitat 

Objective: Monitor, conserve and maintain the Bank Property’s Covered Habitat. 

Task: As part of the annual site walk-through, the Bank Property’s 

Covered Habitat will be examined for any changes, current condition or 
pending needs. Any necessary tasks will be identified, prioritized and 
implemented as funding is available.  

Element A.3 Threatened/Endangered Animal Species Monitoring  

Objective: Monitor habitat conditions needed to support steelhead. 

Objective: Manage to maintain habitat for southern steelhead trout. 

Task: Monitor status every year by conducting qualitative habitat 
assessment surveys twice per year. 

Element A.4 Non-native Invasive Species 

Invasive species threaten the diversity or abundance of native species through competition for 
resources, predation, parasitism, interbreeding with native populations, transmitting diseases, or 
causing physical or chemical changes to the invaded habitat.  

Objective: Monitor non-native invasive species, including but not limited to 
noxious weeds, that diminish site quality for which the bank was established. 
The Property Owners shall consult the following sources for guidance on what 
species may threaten the site and on management of those species: The 
California Department of Food and Agriculture (CDFA) list of "noxious weeds" 
that are subject to regulation or quarantine by county agricultural departments, 
the California Department of Food and Agriculture's Integrated Pest Control 
Branch, and the University of California State Integrated Pest Management 



 

Program list of “Exotic and invasive pests and diseases that threaten California's 
agricultural, urban, or natural areas”. 

Task: Mapping of non-native invasive species cover or presence shall 
occur during the first five years of initiating long-term management, to 
establish a baseline. Mapping shall be accomplished through use of 
available technologies, such as GIS and aerial photography.  

Task: Each year’s annual walk-through survey (or a supplemental survey) 
will include a qualitative assessment (e.g. visual estimate of cover) of 
potential or observed noxious weeds or other non-native species 
invasions, primarily in or around the wetlands.  

B  Security, Safety, and Public Access 

The Bank Property is open to general public access consistent with the USFS easement.  This 
will continue to be an allowed use. Research and/or other educational programs or efforts may be 
allowed on the Bank Property as deemed appropriate by the IRT, but are not specifically part of 
this Long-term Management Plan. 

Element B.1 Trash and trespass 

Objective: Monitor sources of trash, vandalism, and trespass. 

Objective: Collect and remove trash, repair vandalized structures, and rectify 
trespass impacts.  These activities are, and will continue to be the responsibility of 
the USFS as a condition of that agency’s easement. 

Task: During each site visit, record occurrences of trash and/or trespass. 
Record type, location, and management mitigation recommendations to 
avoid, minimize, or rectify a trash and/or trespass impact. 

C.  Reporting and Administration 

 

Element C.1 Annual Report 

Objective: Provide annual report on all monitoring conducted and general site 
conditions to IRT and any other appropriate parties. 



 

Task: Prepare annual report and any other additional documentation. 
Include a summary. Complete and circulate to the IRT by August 15 of 
each year. 

Task: Make recommendations with regard to (1) any habitat enhancement 
measures deemed to be warranted, (2) any problems that need near short 
and long-term attention, and (3) any changes in the monitoring or 
management program that appear to be warranted based on monitoring 
results to date. 

V.  Amendments and Notices 

A.  Amendments 

The Property Owners and the IRT may meet and confer from time to time, upon the request of 
any one of them, to revise the Long-term Management Plan to better meet management 
objectives and preserve the habitat and Conservation Values of the Bank Property. Any proposed 
changes will be designed with input from all parties. Any and all amendments to the Long-term 
Management Plan shall be approved by the IRT in writing and such approved amendments 
thereto shall be considered required management components and shall be implemented by the 
Property Owners. 

If the CDFG determine, in writing, that continued implementation of the Long-term Management 
Plan would jeopardize the continued existence of a state listed species, any written amendment to 
this Long-term Management Plan, determined by the CDFG as necessary to avoid jeopardy, shall 
be a required management component and shall be implemented by the Property Owners.  

B.  Notices 

Any notices regarding this Long-term Management Plan shall be directed as follows: 

 

 

  Richard E. Lyons and Laurie Prange Lyons 
  PO Box 4, Ojai, CA 93024 
  805-525-2200 main 



 

  805-525-2556 
  civicrecords@gmail.com 
 

U.S. Army Corps of Engineers 
Los Angeles District, Ventura Office 
2151 Alessandro Drive, Suite 110 
Ventura, CA 93001 
Attn: Chief, North Coast Branch 
 

U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 
Attn: Director, Water Division 
 

California Department of Fish and Game 
South Coast Region 
3883 Ruffin Road 
San Diego, CA 92123 
Attn: Regional Manager 
 

California Department of Fish and Game 
Habitat Conservation Planning Branch 
1416 Ninth Street, 12th Floor 
Sacramento, CA 95814 
Attn: Branch Chief 

 

VI.  Funding and Task Prioritization 

A.  Funding 

Table 1 summarizes the anticipated costs of long- term management for the Bank. These costs 
include estimates of time and funding needed to conduct the basic monitoring site visits and 
reporting.  The total annual funding anticipated is $4,200.00; therefore, with the current annual 



 

estimated capitalization rate of 3.5% the total Endowment Fund amount required will be 
$120,000.00.   
 
In accordance with the BEI, long-term management activities will be funded via the Endowment 
Fund held in trust by the Endowment Holder.  Any Endowment Fund interest earnings beyond 
those necessary to provide Endowment Principal growth commensurate with inflation and any 
revenues remaining after the Endowment Principal is adjusted for inflation that exceed the 
anticipated annual management expenses of the Bank Property will be made available by the 
Endowment Holder to the Property Owners to fund the long-term management and monitoring 
activities on the Bank Property in a manner consistent with this Long-term Management Plan. 

  B.  Task Prioritization 

Due to unforeseen circumstances, prioritization of tasks, including tasks resulting from new 
requirements, may be necessary if insufficient funding is available to accomplish all tasks. The 
Property Owners and the Interagency Review Team (“IRT”) shall discuss task priorities and 
funding availability to determine which tasks will be implemented. In general, tasks are 
prioritized in this order: 1) required by a local, state, or federal agency; 2) tasks necessary to 
maintain or remediate habitat quality; and 3) tasks that monitor resources, particularly if past 
monitoring has not shown downward trends. Equipment and materials necessary to implement 
priority tasks will also be considered priorities. Final determination of task priorities in any given 
year of insufficient funding will be determined in consultation with the IRT and as authorized by 
the IRT in writing. 
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EXHIBIT C-7 
 
 

BANK CLOSURE PLAN 
 
 

1.  Upon Bank closure, no further Credit Transfer shall occur. 
 
2.  The Bank closure shall be deemed to take place upon occurrence of all of the following:  
 

a. All  Remedial Action has been completed as evidenced by 1) timely submission of all 
required annual reports in accordance with Section IX.B; 2) the third anniversary of 
the completion of all Remedial Action, if any, in accordance with the applicable 
Remedial Action plan(s); 3) an on-site inspection by the IRT; 4) written approval 
from the IRT; and  

b. Either: 

   1) The last authorized Credit has been Transferred; or  

   2) The Bank Sponsors requests Bank closure by written notice to the IRT and IRT 
  provides written approval of the closure; and 

c. All financial responsibilities of the Bank Sponsors have been met, including 100% 
funding of the Endowment Fund for not less than three years; and 

d. Conveyance of fee title to the Bank Property to the California Department of Fish and 
Game (CDFG). 

 

Upon Bank closure, the CDFG will be fully responsible for implementing the Long-term 
Management Plan on the Bank Property.   
 
Deviation from the Bank Closure Plan is subject to review and written approval by the IRT. 
  



 

EXHIBIT C-8 

Master Mitigation Account Memorandum of Agreement 



 

 



 

 



 

 



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

 
  



 

  



 

  



 

  



 

  



 

 
  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

 
EXHIBIT D-1 

PRELIMINARY TITLE REPORT,  

which includes LEGAL DESCRIPTION, and PLAT MAPS 

  



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

 
  



 

EXHIBIT D-2 

 
PROPERTY ASSESSMENT and WARRANTY 

for 
Santa Paula Creek Mitigation Bank 

This Property Assessment and Warranty (“Property Assessment”) is made as of this ____ 
day of _________, 201__, by Richard E. Lyons and Laurie Prange Lyons (“Property Owners”), 

for the benefit of the Los Angeles District of the U.S. Army Corps of Engineers, Region IX of 
the U.S. Environmental Protection Agency, and the California Department of Fish and Game, 
South Coast Region, which agencies are jointly referred to in this Property Assessment as the 
“Signatory Agencies.” Property Owners acknowledges that this Property Assessment and the 
statements in it may be conclusively relied upon by the Signatory Agencies in entering into the 
Bank Enabling Instrument (“BEI”) for the Santa Paula Creek Mitigation Bank. 

This Property Assessment provides a summary and explanation of each recorded or 
unrecorded lien or encumbrance on, or interest in, the Bank Property (as defined below), 
including, without limitation, each exception listed in the Preliminary Report issued by Chicago 
Title Company, 21 April 2011, No. 11-68004789-A-SS (the “Preliminary Report”), covering the 

Bank Property, as described in Attachments 1 and 2 attached hereto and incorporated by this 
reference.  Specifically, this Property Assessment includes a narrative explaining each lien, 
encumbrance or other exception to title and the manner in which it may affect the conservation 
easement to be recorded against the Bank Property (the “Conservation Easement”) pursuant to 

the BEI. 

Property Owners covenants, represents and warrants to each of the Signatory Agencies as 
follows: 

1. Property Owners are the sole owners in fee simple of certain real property 
containing approximately 200 acres located in the City of Santa Paula, County of Ventura, State 
of California, designated as Assessor’s Parcel Number 040-0-020-085 (the “Bank Property”), as 
legally described in the Preliminary Report. Property Owners have, and upon the recordation of 
the Conservation Easement Property Owners shall have, good, marketable and indefeasible fee 
simple title to the Bank Property subject only to any exceptions approved in advance of 
recordation, in writing, by the Signatory Agencies. 



 

2. The Bank Property is available to be burdened by the Conservation Easement for 
the conservation purposes identified in the Conservation Easement, in accordance with the BEI.  

3. The Bank Property includes legal access to and from State Highway 150. 

4. A true, accurate and complete listing and explanation of each recorded or 
unrecorded lien or encumbrance on, or possessory or non-possessory interest in, the Bank 
Property is set forth in Attachment 3 attached to and incorporated by reference in this Property 
Assessment. Except as disclosed in Attachment 3, there are no outstanding mortgages, liens, 
encumbrances or other interests in the Bank Property (including, without limitation, mineral 
interests).  Attachment 4, attached hereto and incorporated by reference in this Property 
Assessment, depicts all relevant and plottable property lines, easements, dedications, etc. on the 
Bank Property. 

5. Prior to recordation of the Conservation Easement, Property Owners shall certify 
to the Signatory Agencies in writing that this Property Assessment remains true, accurate and 
complete in all respects. 

6. Property Owners have no knowledge or notice of any legal or other restrictions 
upon the use of the Bank Property for conservation purposes, or affecting its Conservation 
Values, as described in the Conservation Easement, or any other matters that may adversely 
affect title to the Bank Property or interfere with the establishment of a mitigation bank thereon. 

7. Property Owners have not granted any options, or committed or obligated to sell 
the Bank Property or any portion thereof, except as disclosed in writing to and agreed upon in 
writing by the Signatory Agencies. 

8. The following attachments are incorporated by reference in this Property 
Assessment: 

a) Attachment 1 – Preliminary Report; see Exhibit D-1 
b) Attachment 2 –Encumbrance Document; 
c) Attachment 3 – Summary and Explanation of Encumbrances; and 
d) Attachment 4 - Map(s). 

 



 

PROPERTY OWNERS 

______________________________________  ____________________  
Richard E. Lyons       Date 
 
 
 
______________________________________  ____________________ 
Laurie Prange Lyons      Date 

 

  



 

Attachment 1 

(see Exhibit D-1, Preliminary Title Report 

  



 

Attachment 2 

Encumbrance Documents 

 

Too large of a file for electronic review copy.  Will be inserted into final bound copies. 



 

 
Attachment 3 

Summary and Explanation of Encumbrances  

The Bank Property covers Parcel 1 on the Preliminary Report 

MONETARY LIENS 

None 
 
EASEMENTS AND RIGHTS OF WAY 
1. Item #10  

 Date: 22 March 1934 
 Grantor:  Santa Paula Water Works 
 Grantee: United States of America  
 Description: Fire break 
 Analysis:  No effect to Conservation Values because easement has been abandoned per 

the terms of the easement as no fire break has been used in the last five years. 
 
2.  Item #28 (document # 88-014765) 

 Date: 4 February 1988 
 Grantor: Santa Paula Water Works 
 Grantee: United States of America  
 Description: Trail and foot and horse traffic and administrative road easement  
 Analysis:  No effect to Conservation Values 

1.78 acres of Bank Property subject to easement 
198.22 acres of Bank Property not subject to easement 

LEASES 
 
See below under Other Interests 
 
COVENANTS, CONDITIONS, RESTRICTIONS AND RESERVATIONS 
 
None 
 



 

OTHER INTERESTS (INCLUDING MINERAL OR OTHER SEVERED INTERESTS) 
1. Oil and Gas Lease – Item #31 (document # 91-112287) 

Lessor: Santa Clara Land Company (Santa Clara Land Company acquired the mineral rights 
to the Bank Property from Santa Paula Water Works in 1972, which was subsequently quit-
claimed back to Santa Paula Water Works  in 2001.  However, in the 2005 grant deed from 
Santa Paula Water Works to the Lyons’ it contained an exception – citing to the 1972 
severance despite the 2001 quit claim - which was cleared up by the second quit claim by 
Santa Clara Land Company to the Lyons in 2005.) 
Lessee:  Lawrence Barker, Jr. 
Date:  1 January 1991 
Description: The right to prospect, explore, mine, drill, and operate the leased land for oil, 
gas, and other substances 
Analysis: No effect; the lease expired in January 2011.  
 

2. Subsurface Oil and Gas Lease – Item #39 (document # 20101028-166981) 
 Lessor: t40, Inc. 
 Lessee:  Vintage Petroleum, LLC 
 Date: 5 October 2010 
 Description: Oil/mineral subsurface lease begins at 500 feet below the surface.  The top 

500 feet remain inaccessible and protected from disturbance as part of the Bank’s 

Conservation Easement.  The mineral lease includes only off-site, subsurface drilling 
equal to or greater than 500 feet below the surface. 

 Analysis: No effect to natural resources of the Bank Property.  There will be no noise or 
lighting impacts to the Bank Property as a result of the off-site drilling operations, 
should they occur, due to distance and existing, natural topography. 

3. Severance of Mineral Rights 
 On 14 September 2010 Richard and Laurie Lyons severed all mineral rights by grant 

deed to t4o, Inc., a California corporation, which they wholly own.  See document # 
20100914-00138782-01/2. 

 On 24 May 2011 t4o quit-claimed the surface (down to 500 feet) mineral rights back to 
Richard and Laurie Lyons as individuals.  See document # 20110524-00078958-01/1. 

 

  



 

 
 
 

Attachment 4 
Maps 

 
(see Exhibit A-2, Long Term Management Plan, Figures 1 and 2) 

  



 

EXHIBIT D-3 

PLAT MAPS 

Plat map appears as the last page of the Preliminary Title Report (Exhibit D-1)  



 

 
EXHIBIT D-4 

CONSERVATION EASEMENT DEED  

Template Version Date: March 3, 2010 

  



 

 
RECORDING REQUESTED BY AND 

WHEN RECORDED MAIL TO: 

State of California     
Wildlife Conservation Board    
1807 13th Street, Suite 103    
Sacramento, CA 95814 

____________________________________________________________________________ 

Space Above Line for Recorder's Use Only 

CONSERVATION EASEMENT DEED 
Santa Paula Creek Mitigation Bank 

THIS CONSERVATION EASEMENT DEED (“Conservation Easement”) is made as of 
the  _____ day of ____________, 20__, by Richard E. Lyons and Laurie Prange Lyons, 
(“Grantors”), in favor of the State of California (”Grantee”), with reference to the following 
facts: 

RECITALS 

A. Grantors are the sole owners in fee simple of certain real property containing 
approximately 200 acres, located in the City of Santa Paula, County of Ventura, State of 
California, and designated Assessor’s Parcel Number(s) 040-0-020-085 (the “Bank Property”). 
The Bank Property is legally described and depicted in Exhibit A attached to this Conservation 
Easement and incorporated in it by this reference.   

B. The Bank Property possesses wildlife and habitat values of great importance to 
Grantee, the people of the State of California and the people of the United States.  The Bank 
Property will provide high quality natural, restored and/or enhanced habitat for 89 wildlife 
species that have been observed or detected onsite, including 2 fish, 4 amphibians, 3 (total 
expected is 9) reptiles, 33 birds, 9 mammals, and 37 invertebrates. An additional 49 species are 
reported or expected to occur on the property for a total of 141 species.  Steelhead trout 
(Oncorhynchus mykiss irideus) occur on the property.  In addition to the steelhead trout 
documented to occur, Santa Paula Creek and its associated watershed has provided habitat for or 
has the potential to provide suitable habitat for a number of other federal and state threatened, 
endangered or sensitive species.  Included among these are the California condor (Gymnogyps 

californianus), foothill yellow-legged frog (Rana boylii), least Bell’s vireo (Vireo bellii pusillus), 
southwestern willow flycatcher (Empidonax traillii extimus), California red-legged frog(Rana 

draytonii) , two-striped garter snake (Thamnophis hammondii), arroyo chub (Gila orcuttii)  and 
southwestern pond turtle (Emys marmorata pallida). The Bank Property contains Coastal Sage 
Scrub 

 



 

Floodplain Scrub, Chaparral, Riparian Woodland, and Upland Woodland habitats, and restored, 
created, enhanced and/or preserved jurisdictional waters of the United States. Individually and 
collectively, these wildlife and habitat values comprise the “Conservation Values” of the Bank 

Property. 

C. The California Department of Fish and Game (“CDFG”) has jurisdiction over the 
conservation, protection, and management of fish, wildlife, native plants and the habitat 
necessary for biologically sustainable populations of these species pursuant to California Fish 
and Game Code Section 1802. CDFG is authorized to hold easements for these purposes 
pursuant to California Civil Code Section 815.3, Fish and Game Code Section 1348, and other 
provisions of California law. 

D. The U.S. Environmental Protection Agency (“USEPA”) and U.S. Army Corps of 
Engineers (“USACE”) have jurisdiction over waters of the United States pursuant to the federal 
Clean Water Act, 33 U.S.C. Section 1251, et seq. 

E. Grantee is authorized to hold this conservation easement pursuant to California 
Civil Code Section 815.3. Specifically, Grantee is a governmental entity identified in Civil Code 
Section 815.3 (b) and otherwise authorized to acquire and hold title to real property. 

F. This Conservation Easement is granted pursuant to the Mitigation Bank Enabling 
Instrument (the “BEI”) by and between Richard E. Lyons, Laurie Prange Lyons (“Bank 
Sponsors” and “Property Owners”), National Fish and Wildlife Foundation, and South Coast 
Region CDFG, the Los Angeles District of USACE, USACE File No.SPL-2008-01225-AJS, and 
Region IX of the USEPA, entered into concurrently with this Conservation Easement, and the 
Interim Management Plan and Long-Term Management Plan (the “Management Plans”) created 
under the BEI.  CDFG, USACE, and USEPA are together referred to in this Conservation 
Easement as the “Signatory Agencies.” 

A final, approved copy of the BEI and the Management Plans, and any amendments 
thereto approved by the Signatory Agencies, shall be kept on file at the respective offices of the 
Signatory Agencies.  If Grantors, or any successor or assign, require an official copy of the BEI 
or the Management Plans, it should request a copy from one of the Signatory Agencies at its 
address for notices listed in Section 12 of this Conservation Easement. 

The BEI and the Management Plans are incorporated by this reference into this 
Conservation Easement as if fully set forth herein. 

G. All section numbers referred to in this Conservation Easement are references to 
sections within this Conservation Easement, unless otherwise indicated. 

 

COVENANTS, TERMS, CONDITIONS AND RESTRICTIONS 

For good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, and pursuant to the laws of the United States and the State of California, 
including California Civil Code Section 815, et seq., Grantors hereby voluntarily grants and 



 

convey to Grantee a conservation easement in perpetuity over the Bank Property. 

1. Purposes. 
The purposes of this Conservation Easement are to ensure that the Bank Property 

will be retained forever in its natural condition as contemplated by the BEI and the Management 
Plans, and to prevent any use of the Bank Property that will impair or interfere with the 
Conservation Values of the Bank Property. Grantors intend that this Conservation Easement will 
confine the use of the Bank Property to activities that are consistent with such purposes, 
including, without limitation, those involving the preservation of native species and their habitats 
implemented in accordance with the BEI and the Management Plans. 

2. Grantee’s Rights. 
To accomplish the purposes of this Conservation Easement, Grantors hereby grant 

and convey the following rights to Grantee: 

(a) To preserve and protect the Conservation Values of the Bank Property. 

(b) To enter the Bank Property at reasonable times, in order to monitor 
compliance with and otherwise enforce the terms of this Conservation Easement, the BEI, and 
the Management Plans and to implement at Grantee’s sole discretion Management Plans 
activities that have not been implemented, provided that Grantee shall not unreasonably interfere 
with Grantors’ authorized use and quiet enjoyment of the Bank Property. 

(c) To prevent any activity on or use of the Bank Property that is inconsistent 
with the purposes of this Conservation Easement and to require the restoration of such areas or 
features of the Bank Property that may be damaged by any act, failure to act, or any use or 
activity that is inconsistent with the purposes of this Conservation Easement. 

(d) To require that all mineral, air and water rights as Grantee deems 
necessary to preserve and protect the biological resources and Conservation Values of the Bank 
Property shall remain a part of and be put to beneficial use upon the Bank Property, consistent 
with the purposes of this Conservation Easement. 

(e) All present and future development rights appurtenant to, allocated, 
implied, reserved or inherent in the Bank Property; such rights are hereby terminated and 
extinguished, and may not be used on or transferred to any portion of the Bank Property, nor any 
other property adjacent or otherwise. 

3. Prohibited Uses. 
Any activity on or use of the Bank Property that is inconsistent with the purposes 

of this Conservation Easement is prohibited. Without limiting the generality of the foregoing, the 
following uses and activities by Grantors, Grantors’ agents, and third parties are expressly 
prohibited: 

(a) Unseasonable watering; use of fertilizers, pesticides, biocides, herbicides 
or other agricultural chemicals; weed abatement activities; incompatible fire protection activities; 
and any and all other activities and uses which may impair or interfere with the purposes of this 
Conservation Easement. 



 

(b) Use of off-road vehicles and use of any other motorized vehicles except on 
existing roadways. 

(c) Agricultural activity of any kind. 

(d) Recreational activities, including, but not limited to, horseback riding, 
biking, hunting or fishing except for personal, non-commercial, recreational activities of the 
Grantors, so long as such activities are consistent with the purposes of this Conservation 
Easement and specifically provided for in the Management Plans. 

(e) Commercial, industrial, residential, or institutional uses. 

(f) Any legal or de facto division, subdivision or partitioning of the Bank 
Property. 

(g) Construction, reconstruction, erecting or placement of any building, 
billboard or sign, or any other structure or improvement of any kind. 

(h) Depositing or accumulation of soil, trash, ashes, refuse, waste, bio-solids 
or any other materials. 

(i) Planting, introduction or dispersal of non-native or exotic plant or animal 
species. 

(j) Filling, dumping, excavating, draining, dredging, mining, drilling, 
removing or exploring for or extracting minerals, loam, soil, sand, gravel, rock or other material 
on or below the surface of the Bank Property, or granting or authorizing surface entry for any of 
these purposes. 

(k) Altering the surface or general topography of the Bank Property, including 
but not limited to any alterations to habitat, building roads or trails, paving or otherwise covering 
the Bank Property with concrete, asphalt or any other impervious material except for those 
habitat management activities specified in the Management Plans. 

(l) Removing, destroying, or cutting of trees, shrubs or other vegetation, 
except as required by law for (i) fire breaks, (ii) maintenance of existing foot trails or roads, or 
(iii) prevention or treatment of disease. 

(m) Manipulating, impounding or altering any natural water course, body of 
water or water circulation on the Bank Property, and any activities or uses detrimental to water 
quality, including but not limited to degradation or pollution of any surface or sub-surface 
waters. 

(n) Without the prior written consent of Grantee, which Grantee may 
withhold, transferring, encumbering, selling, leasing, or otherwise separating the mineral, air or 
water rights for the Bank Property; changing the place or purpose of use of the water rights; 
abandoning or allowing the abandonment of, by action or inaction, any water or water rights, 
ditch or ditch rights, spring rights, reservoir or storage rights, wells, ground water rights, or other 



 

rights in and to the use of water historically used on or otherwise appurtenant to the Bank 
Property, including but not limited to: (i) riparian water rights; (ii) appropriative water rights; 
(iii) rights to waters which are secured under contract with any irrigation or water district, to the 
extent such waters are customarily applied to the Bank Property; and (iv) any water from wells 
that are in existence or may be constructed in the future on the Bank Property. 

(o) Engaging in any use or activity that may violate, or may fail to comply 
with, relevant federal, state, or local laws, regulations, or policies applicable to Grantors, the 
Bank Property, or the use or activity in question. 

 Grantee’s Duties. 

(a)  To ensure that the purposes of this Conservation Easement as described in 
Section 1 are being accomplished, Grantee and its successors and assigns shall: 

(1) Perform, at a minimum on an annual basis, compliance monitoring 
inspections of the Bank Property; and 

(2) Prepare reports on the results of the compliance monitoring inspections, 
and provide these reports to the Signatory Agencies on an annual basis. 

(b)  In the event that the Grantee’s interest in this easement is held by, reverts to, 

or is transferred to the State of California, Section 4(a) shall not apply. 

5. Grantors’ Duties. 
Grantors shall undertake all reasonable actions to prevent the unlawful entry and 

trespass by persons whose activities may degrade or harm the Conservation Values of the Bank 
Property or that are otherwise inconsistent with this Conservation Easement. In addition, 
Grantors shall undertake all necessary actions to perfect and defend Grantee’s rights under 

Section 2 of this Conservation Easement, and to observe and carry out the obligations of 
Grantors under the BEI and the Management Plans. 

6. Reserved Rights. 
Grantors reserve to themselves, and to their personal representatives, heirs, 

successors, and assigns, all rights accruing from Grantors’ ownership of the Bank Property, 
including the right to engage in or permit or invite others to engage in all uses of the Bank 
Property that are not prohibited or limited by, and are consistent with the purposes of, this 
Conservation Easement. 

7. Grantee’s Remedies. 
If Grantee determines that a violation of this Conservation Easement has occurred 

or is threatened, Grantee shall give written notice to Grantors of such violation and demand in 
writing the cure of such violation (“Notice of Violation”). If Grantors fail to cure the violation 
within thirty (30) days after receipt of a Notice of Violation, or if the cure reasonably requires 
more than thirty (30) days to complete and Grantors fail to begin the cure within the thirty (30)-
day period or fails to continue diligently to complete the cure, Grantee may bring an action at 
law or in equity in a court of competent jurisdiction for any or all of the following: to recover 
any damages to which Grantee may be entitled for violation of the terms of this Conservation 



 

Easement or for any injury to the Conservation Values of the Bank Property; to enjoin the 
violation, ex parte as necessary, by temporary or permanent injunction without the necessity of 
proving either actual damages or the inadequacy of otherwise available legal remedies; to pursue 
any other legal or equitable relief, including but not limited to, the restoration of the Bank 
Property to the condition in which it existed prior to any violation or injury; or to otherwise 
enforce this Conservation Easement. Without limiting the liability of Grantors, Grantee may 
apply any damages recovered to the cost of undertaking any corrective action on the Bank 
Property. 

If Grantee, in its sole discretion, determines that circumstances require immediate 
action to prevent or mitigate injury to the Conservation Values of the Bank Property, Grantee 
may pursue its remedies under this Conservation Easement without prior notice to Grantors or 
without waiting for the period provided for cure to expire. Grantee’s rights under this section 

apply equally to actual or threatened violations of this Conservation Easement. 

Grantors agree that Grantee’s remedies at law for any violation of this 
Conservation Easement are inadequate and that Grantee shall be entitled to the injunctive relief 
described in this section, both prohibitive and mandatory, in addition to such other relief to 
which Grantee may be entitled, including specific performance of this Conservation Easement, 
without the necessity of proving either actual damages or the inadequacy of otherwise available 
legal remedies. Grantee’s remedies described in this section shall be cumulative and shall be in 

addition to all remedies now or hereafter existing at law or in equity, including but not limited to 
the remedies set forth in California Civil Code Section 815, et seq.  The failure of Grantee to 
discover a violation or to take immediate legal action shall not bar Grantee from taking such 
action at a later time. 

(a) Costs of Enforcement. 
All costs incurred by Grantee, where Grantee is the prevailing party, in 

enforcing the terms of this Conservation Easement against Grantors, including, but not limited 
to, costs of suit and attorneys’ and experts’ fees, and any costs of restoration necessitated by 
negligence or breach of this Conservation Easement, shall be borne by Grantors. 

(b) Grantee’s Discretion. 
Enforcement of the terms of this Conservation Easement by Grantee shall 

be at the discretion of Grantee, and any forbearance by Grantee to exercise its rights under this 
Conservation Easement in the event of any breach of any term of this Conservation Easement 
shall not be deemed or construed to be a waiver of such term or of any subsequent breach of the 
same or any other term of this Conservation Easement or of any rights of Grantee under this 
Conservation Easement. No delay or omission by Grantee in the exercise of any right or remedy 
shall impair such right or remedy or be construed as a waiver. 

(c) Acts Beyond Grantors’ Control. 
Nothing contained in this Conservation Easement shall be construed to 

entitle Grantee to bring any action against Grantors for any injury to or change in the Bank 
Property resulting from (i) any natural cause beyond Grantors’ control, including, without 
limitation, fire not caused by Grantors, flood, storm, and earth movement, or any prudent action 
taken by Grantors under emergency conditions to prevent, abate, or mitigate significant injury to 



 

the Bank Property resulting from such causes; or (ii) acts by Grantee or its employees. 

(d) Enforcement; Standing. 
All rights and remedies conveyed to Grantee under this Conservation 

Easement shall extend to and are enforceable by CDFG and the Third-Party Beneficiaries (as 
defined in Section 14(m)). These enforcement rights are in addition to, and do not limit, the 
rights of enforcement under the BEI or the Management Plans. If at any time in the future 
Grantors uses, allow the use, or threaten to use or allow use of, the Bank Property for any 
purpose that is inconsistent with or in violation of this Conservation Easement then, despite the 
provisions of California Civil Code Section 815.7, the California Attorney General and the 
Third-Party Beneficiaries each has standing as an interested party in any proceeding affecting 
this Conservation Easement. 

(e) Notice of Conflict. 
If Grantors receive a Notice of Violation from Grantee or a Third-Party 

Beneficiary with which it is impossible for Grantors to comply consistent with any prior uncured 
Notice(s) of Violation, Grantors shall give written notice of the conflict (hereinafter “Notice of 
Conflict”) to the Grantee and Third-Party Beneficiaries. In order to be valid, a Notice of Conflict 
shall be given within fifteen (15) days of the date Grantors receive a conflicting Notice of 
Violation, shall include copies of the conflicting Notices of Violation, and shall describe the 
conflict with specificity, including how the conflict makes compliance with the uncured 
Notice(s) of Violation impossible. Upon issuing a valid Notice of Conflict, Grantors shall not be 
required to comply with the conflicting Notices of Violation until such time as the entity or 
entities issuing said conflicting Notices of Violation issue(s) revised Notice(s) of Violation that 
resolve the conflict. Upon receipt of a revised Notice of Violation, Grantors shall comply with 
such notice within the time period(s) described in the first grammatical paragraph of this Section. 
The failure of Grantors to issue a valid Notice of Conflict within fifteen (15) days of receipt of a 
conflicting Notice of Violation shall constitute a waiver of Grantors’ ability to claim a conflict. 

8. Access. 
This Conservation Easement does not convey a general right of access to the 

public. 

9. Costs and Liabilities. 
Grantors retain all responsibilities and shall bear all costs and liabilities of any 

kind related to the ownership, operation, upkeep, and maintenance of the Bank Property. 
Grantors agree that neither Grantee nor Third-Party Beneficiaries shall have any duty or 
responsibility for the operation, upkeep or maintenance of the Bank Property, the monitoring of 
hazardous conditions on it, or the protection of Grantors, the public or any third parties from 
risks relating to conditions on the Bank Property. Grantors remain solely responsible for 
obtaining any applicable governmental permits and approvals required for any activity or use 
permitted by this Conservation Easement, including permits and approvals required from 
Grantee acting in its regulatory capacity, and any activity or use shall be undertaken in 
accordance with all applicable federal, state, local and administrative agency laws, statutes, 
ordinances, rules, regulations, orders and requirements. 

(a) Taxes; No Liens. 



 

Grantors shall pay before delinquency all taxes, assessments (general and 
special), fees, and charges of whatever description levied on or assessed against the Bank 
Property by competent authority (collectively “Taxes”), including any Taxes imposed upon, or 
incurred as a result of, this Conservation Easement, and shall furnish Grantee with satisfactory 
evidence of payment upon request. Grantors shall keep the Bank Property free from any liens 
(other than a security interest that is expressly subordinated to this Conservation Easement, as 
provided in Section 14(k)), including those arising out of any obligations incurred by Grantors 
for any labor or materials furnished or alleged to have been furnished to or for Grantors at or for 
use on the Bank Property. 

(b) Hold Harmless. 
(1) Grantors shall hold harmless, protect and indemnify Grantee and 

its directors, officers, employees, agents, contractors, and representatives and the heirs, personal 
representatives, successors and assigns of each of them (each a “Grantee Indemnified Party” and 
collectively, “Grantee’s Indemnified Parties”) from and against any and all liabilities, penalties, 
costs, losses, damages, expenses (including, without limitation reasonable attorneys’ fees and 
experts’ fees), causes of action, claims, demands, orders, liens or judgments (each a “Claim” and, 
collectively, “Claims”), arising from or in any way connected with: (i) injury to or the death of 
any person, or physical damage to any property, resulting from any act, omission, condition, or 
other matter related to or occurring on or about the Bank Property, regardless of cause, except 
that this indemnification shall be inapplicable to any Claim due solely to the negligence of 
Grantee or any of its employees; (ii) the obligations specified in Sections 5, 9 and 9(a); and (iii) 
the existence or administration of this Conservation Easement. If any action or proceeding is 
brought against any of the Grantee's Indemnified Parties by reason of any such Claim, Grantors 
shall, at the election of and upon written notice from Grantee, defend such action or proceeding 
by counsel reasonably acceptable to the Grantee’s Indemnified Party or reimburse Grantee for all 
charges incurred for services of the California Attorney General in defending the action or 
proceeding. 

(2) Grantors shall hold harmless, protect and indemnify Third-Party 
Beneficiaries and their respective directors, officers, employees, agents, contractors, and 
representatives and the heirs, personal representatives, successors and assigns of each of them 
(each a “Third-Party Beneficiary Indemnified Party” and collectively, “Third-Party Beneficiary 
Indemnified Parties”) from and against any and all Claims arising from or in any way connected 
with: (i) injury to or the death of any person, or physical damage to any property, resulting from 
any act, omission, condition, or other matter related to or occurring on or about the Bank 
Property, regardless of cause and (ii) the existence or administration of this Conservation 
Easement. Provided, however, that the indemnification in this Section 9 (b) (2) shall be 
inapplicable to a Third-Party Beneficiary Indemnified Party with respect to any Claim due solely 
to the negligence of that Third-Party Beneficiary Indemnified Party or any of its employees. If 
any action or proceeding is brought against any of the Third-Party Beneficiary Indemnified 
Parties by reason of any Claim to which the indemnification in this Section 9 (b) (2) applies, then 
at the election of and upon written notice from the Third-Party Beneficiary Indemnified Party, 
Grantors shall defend such action or proceeding by counsel reasonably acceptable to the 
applicable Third-Party Beneficiary Indemnified Party or reimburse the Third-Party Beneficiary 
Indemnified Party for all charges incurred for services of the California Attorney General or the 
U.S. Department of Justice in defending the action or proceeding. 



 

(c) Extinguishment. 
If circumstances arise in the future that render the preservation of 

Conservation Values, including wetland functions and values, or other purposes of this 
Conservation Easement impossible to accomplish, this Conservation Easement can only be 
terminated or extinguished, in whole or in part, by judicial proceedings in a court of competent 
jurisdiction. 

 

(d) Condemnation. 
This Conservation Easement is a “wildlife conservation easement” 

acquired by a State agency, the condemnation of which is prohibited except as provided in 
California Fish and Game Code Section 1348.3. 

 
10. Transfer of Conservation Easement or Bank Property. 

(a) Conservation Easement. 
   This Conservation Easement may be assigned or transferred by Grantee 
upon written approval of the Signatory Agencies, which approval shall not be unreasonably 
withheld or delayed, but Grantee shall give Grantors and the Signatory Agencies at least sixty 
(60) days prior written notice of the proposed assignment or transfer. Grantee may assign or 
transfer its rights under this Conservation Easement only to an entity or organization: (i) 
authorized to acquire and hold conservation easements pursuant to California Civil Code Section 
815.3 and Government Code Section 65965 (and any successor or other provision(s) then 
applicable), or the laws of the United States; and (ii) otherwise reasonably acceptable to the 
Signatory Agencies. Grantee shall require the assignee to record the assignment in the county 
where the Bank Property is located. The failure of Grantee to perform any act provided in this 
section shall not impair the validity of this Conservation Easement or limit its enforcement in 
any way. Any transfer under this section is subject to the requirements of Section 11. 

(b) Bank Property. 
Grantors agree to incorporate the terms of this Conservation Easement by 

reference in any deed or other legal instrument by which Grantors divest themselves of any 
interest in all or any portion of the Bank Property, including, without limitation, a leasehold 
interest. Grantors agree that the deed or other legal instrument shall also incorporate by reference 
the BEI, the Management Plans, and any amendment(s) to those documents. Grantors further 
agree to give written notice to Grantee and the Signatory Agencies of the intent to transfer any 
interest at least sixty (60) days prior to the date of such transfer. Grantee or the Signatory 
Agencies shall have the right to prevent any transfers in which prospective subsequent claimants 
or transferees are not given notice of the terms, covenants, conditions and restrictions of this 
Conservation Easement (including the exhibits and documents incorporated by reference in it). 
The failure of Grantors to perform any act provided in this section shall not impair the validity of 
this Conservation Easement or limit its enforceability in any way.  Any transfer under this 
section is subject to the requirements of Section 11. 

11. Merger. 



 

The doctrine of merger shall not operate to extinguish this Conservation Easement 
if the Conservation Easement and the Bank Property become vested in the same party. If, despite 
this intent, the doctrine of merger applies to extinguish the Conservation Easement then, unless 
Grantors, Grantee, and the Signatory Agencies otherwise agree in writing, a replacement 
conservation easement or restrictive covenant containing the same protections embodied in this 
Conservation Easement shall be recorded against the Bank Property. 

 

12. Notices. 
Any notice, demand, request, consent, approval, or other communication that 

Grantors or Grantee desire or is required to give to the other shall be in writing, with a copy to 
each of the Signatory Agencies, and served personally or sent by recognized overnight courier 
that guarantees next-day delivery or by first class United States mail, postage fully prepaid, 
addressed as follows: 

To Grantors: Richard E. Lyons and Laurie Prange Lyons 
P.O. Box 4 
Ojai CA 93024 

 
To Grantee: California Department of Fish and Game 

Habitat Conservation Branch 
1416 Ninth Street 
Sacramento, CA 95814 
Attn: Branch Chief 

 
With a copy to: California Department of Fish and Game 

South Coast Region (Region 5) 
3883 Ruffin Road 
San Diego CA 92123 
Attn: Regional Manager 

 
With a copy to: Department of Fish and Game 

Office of General Counsel 
1416 Ninth Street, 12th Floor 
Sacramento, CA  95814-2090 
Attn:  General Counsel 

To USACE: U.S. Army Corps of Engineers 
Los Angeles District, Ventura Field Office 
2151 Alessandro Drive, Suite 110 
Ventura, CA 93001 
Attn:  Chief, North Coast Branch 

To USEPA: U.S. Environmental Protection Agency, Region IX 
75 Hawthorne Street  
San Francisco, CA  94105 



 

Attn:  Director, Water Division 

or, to such other address a party or a Signatory Agency shall designate by written notice to 
Grantors, Grantee and the Signatory Agencies. Notice shall be deemed effective upon delivery in 
the case of personal delivery or delivery by overnight courier or, in the case of delivery by first 
class mail, three (3) days after deposit into the United States mail. 

 

13. Amendment. 
This Conservation Easement may be amended only by mutual written agreement 

of Grantors and Grantee and written approval of the Signatory Agencies, which approval shall 
not be unreasonably withheld or delayed.  Any such amendment shall be consistent with the 
purposes of this Conservation Easement and California law governing conservation easements, 
and shall not affect its perpetual duration. Any such amendment shall be recorded in the official 
records of the county in which the Bank Property is located, and Grantee shall promptly provide 
a conformed copy of the recorded amendment to the Grantors and the Signatory Agencies. 

14. Additional Provisions. 

(a) Controlling Law. 
The interpretation and performance of this Conservation Easement shall 

be governed by the laws of the United States and the State of California, disregarding the 
conflicts of law principles of such state. 

(b) Liberal Construction. 
Despite any general rule of construction to the contrary, this Conservation 

Easement shall be liberally construed to effect the purposes of this Conservation Easement and 
the policy and purpose of California Civil Code Section 815, et seq.  If any provision in this 
instrument is found to be ambiguous, an interpretation consistent with the purposes of this 
Conservation Easement that would render the provision valid shall be favored over any 
interpretation that would render it invalid. 

(c) Severability. 
If a court of competent jurisdiction voids or invalidates on its face any 

provision of this Conservation Easement, such action shall not affect the remainder of this 
Conservation Easement. If a court of competent jurisdiction voids or invalidates the application 
of any provision of this Conservation Easement to a person or circumstance, such action shall not 
affect the application of the provision to any other persons or circumstances. 

(d) Entire Agreement. 
This document (including its exhibits and the BEI and the Management 

Plans incorporated by reference in this document) sets forth the entire agreement of the parties 
and the Signatory Agencies with respect to the Conservation Easement and supersedes all prior 
discussions, negotiations, understandings, or agreements of the parties relating to the 
Conservation Easement.  No alteration or variation of this Conservation Easement shall be valid 
or binding unless contained in an amendment in accordance with Section13. 



 

(e) No Forfeiture. 
Nothing contained in this Conservation Easement will result in a forfeiture 

or reversion of Grantors’ title in any respect. 

(f) Successors. 
The covenants, terms, conditions, and restrictions of this Conservation 

Easement shall be binding upon, and inure to the benefit of, the parties and their respective 
personal representatives, heirs, successors, and assigns, and shall constitute a servitude running 
in perpetuity with the Bank Property. 

(g) Termination of Rights and Obligations. 
A party's rights and obligations under this Conservation Easement 

terminate upon transfer of the party's interest in the Conservation Easement or Bank Property, 
except that liability for acts, omissions or breaches occurring prior to transfer shall survive 
transfer. 

(h) Captions. 
The captions in this instrument have been inserted solely for convenience 

of reference and are not a part of this instrument and shall have no effect upon its construction or 
interpretation. 

(i) No Hazardous Materials Liability. 

(1) Grantors represent and warrant that they have no knowledge or 
notice of any Hazardous Materials (defined below) or underground storage tanks existing, 
generated, treated, stored, used, released, disposed of, deposited or abandoned in, on, under, or 
from the Bank Property, or transported to or from or affecting the Bank Property.   

(2) Without limiting the obligations of Grantors under Section 9 (b), 
Grantors hereby releases and agrees to indemnify, protect and hold harmless the Grantee’s 

Indemnified Parties (defined in Section 9 (b) (1)) from and against any and all Claims (defined in 
Section 9 (b)(1)) arising from or connected with any Hazardous Materials or underground 
storage tanks present, alleged to be present, released in, from or about, or otherwise associated 
with the Bank Property at any time, except any Hazardous Materials placed, disposed or released 
by Grantee or any of its employees. This release and indemnification includes, without 
limitation, Claims for (A) injury to or death of any person or physical damage to any property; 
and (B) the violation or alleged violation of, or other failure to comply with, any Environmental 
Laws (defined below). If any action or proceeding is brought against any of the Grantee’s 

Indemnified Parties by reason of any such Claim, Grantors shall, at the election of and upon 
written notice from the applicable Grantee Indemnified Party, defend such action or proceeding 
by counsel reasonably acceptable to the Grantee Indemnified Party or reimburse Grantee for all 
charges incurred for services of the California Attorney General in defending the action or 
proceeding. 

(3) Without limiting the obligations of Grantors under Section 9 (b), 
Grantors hereby release and agree to indemnify, protect and hold harmless the Third-Party 
Beneficiary Indemnified Parties (defined in Section 9 (b)(2)) from and against any and all Claims 



 

arising from or connected with any Hazardous Materials or underground storage tanks present, 
alleged to be present, released in, from or about, or otherwise associated with the Bank Property 
at any time, except that this release and indemnification shall be inapplicable to a Third-Party 
Beneficiary Indemnified Party with respect to any Hazardous Materials placed, disposed or 
released by that Third-Party Beneficiary Indemnified Party or any of its employees. This release 
and indemnification includes, without limitation, Claims for (A) injury to or death of any person 
or physical damage to any property; and (B) the violation of alleged violation of, or other failure 
to comply with, any Environmental Laws.  If any action or proceeding is brought against any of 
the Third-Party Beneficiary Indemnified Parties by reason of any such Claim, Grantors shall, at 
the election or and upon written notice from the applicable Third-Party Beneficiary Indemnified 
Party, defend such action or proceeding by counsel reasonably acceptable to the Third-Party 
Beneficiary Indemnified Party for all charges incurred for services of the California Attorney 
General or the U.S. Department of Justice in defending the action or proceeding. 

(4) Despite any contrary provision of this Conservation Easement, the 
parties do not intend this Conservation Easement to be, and this Conservation Easement shall not 
be, construed such that it creates in or gives to Grantee or any Third-Party Beneficiaries any of 
the following: 

(A) The obligations or liability of an “owner” or “operator,” as 
those terms are defined and used in Environmental Laws (defined below), including, without 
limitation, the Comprehensive Environmental Response, Compensation and Liability Act of 
1980, as amended (42 U.S.C. § 9601, et seq.; hereinafter, "CERCLA"); or 

(B) The obligations or liabilities of a person described in 42 
U.S.C. § 9607(a)(3) or (4); or 

(C) The obligations of a responsible person under any 
applicable Environmental Laws; or 

(D) The right to investigate and remediate any Hazardous 
Materials associated with the Bank Property; or 

(E) Any control over Grantors’ ability to investigate, remove, 
remediate or otherwise clean up any Hazardous Materials associated with the Bank Property. 

(5) The term “Hazardous Materials” includes, without limitation, (a) 
material that is flammable, explosive or radioactive; (b) petroleum products, including by-
products and fractions thereof; and (c) hazardous materials, hazardous wastes, hazardous or toxic 
substances, or related materials defined in CERCLA, the Resource Conservation and Recovery 
Act of 1976 (42 U.S.C. § 6901, et seq.; hereinafter, “RCRA”); the Hazardous Materials 
Transportation Act (49 U.S.C. §5101, et seq.; hereinafter, “HTA”); the Hazardous Waste Control 
Law (California Health & Safety Code § 25100, et seq.; hereinafter, “HCL”); the Carpenter-
Presley-Tanner Hazardous Substance Account Act (California Health & Safety Code § 25300, et 

seq.; hereinafter “HSA”), and in the regulations adopted and publications promulgated pursuant 
to them, or any other applicable Environmental Laws now in effect or enacted after the date of 
this Conservation Easement. 



 

(6) The term "Environmental Laws" includes, without limitation, 
CERCLA, RCRA, HTA, HCL, HSA, and any other federal, state, local or administrative agency 
statute, ordinance, rule, regulation, order or requirement relating to pollution, protection of 
human health or safety, the environment or Hazardous Materials. Grantors represent, warrant and 
covenant to Grantee and Third-Party Beneficiaries that activities upon and use of the Bank 
Property by Grantors, their agents, employees, invitees and contractors will comply with all 
Environmental Laws. 

(j) Warranty. 
Grantors represent and warrant that Grantors are the sole owners of the 

Bank Property. Grantors also represent and warrant that, except as specifically disclosed to and 
approved by the Signatory Agencies pursuant to the Bank Property Assessment and Warranty 
signed by Grantors and attached as an exhibit to the BEI, there are no outstanding mortgages, 
liens, encumbrances or other interests in the Bank Property (including, without limitation, 
mineral interests) which may conflict or are inconsistent with this Conservation Easement. 

(k) Additional Interests. 
Grantors shall not grant any additional easements, rights of way or other 

interests in the Bank Property (other than a security interest that is expressly subordinated to this 
Conservation Easement), nor shall Grantors grant, transfer, abandon or relinquish (each a 
“Transfer”) any mineral, air, or water right or any water associated with the Bank Property, 
without first obtaining the written consent of Grantee and the Signatory Agencies. Such consent 
may be withheld if Grantee or the Signatory Agencies determine(s) that the proposed interest or 
Transfer is inconsistent with the purposes of this Conservation Easement or will impair or 
interfere with the Conservation Values of the Bank Property. This Section 14(k) shall not limit 
the provisions of Section 2(d) or 3(n), nor prohibit transfer of a fee or leasehold interest in the 
Bank Property that is subject to this Conservation Easement and complies with Section 10. 
Grantors shall provide a copy of any recorded or unrecorded grant or Transfer document to the 
Grantee and Signatory Agencies. 

(l) Recording. 
Grantee shall record this Conservation Easement in the Official Records of 

the County in which the Bank Property is located, and may re-record it at any time as Grantee 
deems necessary to preserve its rights in this Conservation Easement. 

(m) Third-Party Beneficiary. 
Grantors and Grantee acknowledge that the USACE and USEPA are third 

party beneficiaries of this Conservation Easement with the right of access to the Bank Property 
and the right to enforce all of the obligations of Grantors including, but not limited to, Grantors’ 
obligations under Section 14, and all other rights and remedies of the Grantee under this 
Conservation Easement. 

(n) Funding. 
Endowment funding for the perpetual management, maintenance and 

monitoring of the Bank Property is specified in and governed by the BEI and the Long-term 
Management Plan. 



 

IN WITNESS WHEREOF Grantors have executed this Conservation Easement Deed the 
day and year first above written. 

GRANTORS: [Notarization Required] Approved as to form: 

 
 
 
 
BY:_______________________________ General Counsel 

State of California 
NAME:____________________________ Department of Fish and Game 

 
TITLE:________________________ 
 
 
BY:_________________________ 
General Counsel 

DATE: _____________________________ 
 
  



 

 
CERTIFICATE OF ACCEPTANCE 

 

This is to certify that the interest in real property conveyed by the Conservation Easement Deed 
by______________, dated________, 20____, to the State of California, Grantee, acting by and 
through its Department of Fish and Game, a governmental agency (under Government Code § 
27281), is hereby accepted by the undersigned officer on behalf of the Grantee pursuant to the 
Fish and Game Code. 

GRANTEE: 

STATE OF CALIFORNIA, by and through its 
DEPARTMENT OF FISH AND GAME 

By:  ____________________________ 

Title: ___________________________ 
 Authorized Representative 

Date: ___________________________ 

 



 

 

Legal Description 

The North half of the Southwest quarter, South half of the Northwest quarter and the Southwest 
quarter of the Northeast quarter of Section 10, Township 4 North, Range 21 West, San 
Bernardino Meridian, in the County of Ventura, State of California, according to the official plat 
thereof. 

 



 

A
 



 

 
 

EXHIBIT E-1 

CREDIT EVALUATION AND CREDIT TABLE 

A botanical survey and a formal delineation of U.S. Army Corps of Engineers (USACE) 
jurisdictional Waters of the U.S. were conducted by David Magney Environmental Consulting 
dated March 10, 2009.  A quantitative Wetland Functional Analysis was also conducted by 
David Magney Environmental Consulting dated March 10, 2009 using the Hydrogeomorphic 
Assessment Model to assess the functionality of the riverine and riparian wetland functions.  
Based on the results of these studies, and consultation with the IRT, a determination was made as 
to the amount of Credits. 
 
The USACE determined there were 33.64 acres of jurisdictional Waters of the U.S.  In addition, 
the USACE determined there were 90.65 acres of buffer area, comprised of a 300-foot-wide 
buffer around the mainstem of Santa Paula Creek and a 100-foot-wide buffer around the 
tributaries of Santa Paula Creek on the Bank Property.   
 
The Bank Property totals 200 acres.  An undeveloped US Forest Service trail easement (16-feet 
wide) exists on the Bank Property (see map) which consists of 1.78 acres of habitat within the 
habitat designated as jurisdictional Waters of the U.S.  Therefore, the net total area designated as 
Bank Credits is based on 198.22 acres. 
 
These 198.22 acres are unspecified by location and divided into the following two Credit1 
categories: 
 
Waters of the U.S. Preservation Credits, including the wetland and buffer areas, and CDFG 
Covered Habitat Preservation Credits  = 124.29    
 
The CDFG Covered Habitats are:  coastal sage scrub, floodplain scrub, chaparral, riparian 
woodland, and upland woodland.  The corresponding California Wildlife Habitat Relationships 
categories are: COW, CRC, CSC, DRI, MRI, VRI, and/or MCH. 
 
Additional CDFG Covered Habitat Preservation Credits  = 73.93 
 
 
1 No creation (establishment) Credits for Waters of the U.S. and Covered Habitat are available 
through the Bank. 
 



 

 



 

 

 



 

 
EXHIBIT E-2 

CREDIT PURCHASE AGREEMENT AND PAYMENT RECEIPT TEMPLATES 

  



 

AGREEMENT FOR SALE OF MITIGATION CREDITS 

B. Corps File No._____________  

DFG Tracking No.____________ 

This Agreement is entered into this day of  , 20 , by and between 
    (Bank Sponsors) and     (Project Applicant), jointly 
referred to as the “Parties,” as follows: 

RECITALS 

A. The Bank Sponsors have developed the     Bank 
(“Bank”) located in   County, California; and 

C. The Bank was approved by the U.S. Army Corps of engineers (Corps), U.S. 
Environmental Protection Agency (EPA), and California Department of Fish and Game (CDFG) 
(jointly referred to as “Resource Agencies”) on [bank establishment date], and is currently in 
good standing with these agencies; and 

D. The Bank has received approval from the Resource Agencies to offer  
     Credits for sale as compensation for the loss of     [enter 

species or habitats to be impacted by the project, e.g., listed vernal pool crustaceans], and seeks 
to compensate for the loss of       [enter species/habitat affected, e.g., 

vernal pool habitat] by purchasing Credits from Bank; and 
E. Project Applicant is seeking to implement the project described on Exhibit “A” 

attached hereto (Project), which would unavoidably and adversely impact   [enter species 

or habitats to be impacted by the project, e.g., listed vernal pool crustaceans], and seek to 
compensate for the loss of      [enter species/ habitat affected, e.g., vernal 

pool habitat] by purchasing Credits from Bank; and 

F. Project Applicant has been authorized by the Corps, File No.  , and CDFG, 
Tracking #    to purchase from the Bank     [enter number of credits 

and credit type] Credits upon confirmation by the Bank Sponsors of credit availability/ adequate 
balance of Credits remaining for sale; and  

G. Project Applicant desires to purchase from Bank and Bank Sponsors desire to sell to 
Project Applicant   [enter number of credits and credit type] Credits; 

NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS: 

1. Bank Sponsors hereby sell to Project Applicant and Project Applicant hereby 
purchases from Bank Sponsors      [enter number of credits and credit type] Credits for the 
purchase price of $  .  The Bank Sponsors will then deliver to Project Applicant an 
executed Bill of Sale in the manner and form as attached hereto and marked Exhibit “B”.  The 

purchase price for said Credits shall be paid by cashier’s check or, at the option of Bank 
Sponsors, wire transfer of funds according to written instructions by Bank Sponsors to Project 
Applicant. 

2. The sale and transfer herein is not intended as a sale or transfer to Project Applicant 
of a security, license, lease, easement, or possessory or non-possessory interest in real property, 
nor the granting of any interest of the foregoing. 



 

3. Project Applicant shall have no obligation whatsoever by reason of the purchase of 
the Credits, to support, pay for, monitor, report on, sustain, continue in perpetuity, or otherwise 
be obligated or liable for the success or continued expense or maintenance in perpetuity of the 
Credits sold, or the Bank.  Pursuant to the Bank Enabling Instrument and any amendments 
thereto, Bank Sponsors shall monitor and make reports to the appropriate agency or agencies on 
the status of any Credits sold to Project Applicant.  Bank Sponsors agree to assume responsibility 
for satisfying any and all compensatory mitigation requirements of Corps file no. _________ 
[and/or] CDFG Tracking no. _______ for which Credits were Transferred to Project Applicant 
pursuant to this agreement . 

4. The Credits sold and transferred to Project Applicant shall be non-transferable and 
non-assignable, and shall not be used as compensatory mitigation for any other Project or 
purpose, except as set forth herein. 

5. Project Applicant must exercise his/her/its right to purchase the Credits within 30 
days of the date of this Agreement.  After the 30 day period this Agreement will be considered 
null and void. 

6. Upon purchase of the Credits specified in paragraph D above, the Bank Sponsors 
shall submit to the Parties listed in the Notices section of the Bank Enabling Instrument, copies 
of the: a)Agreement for Sale of Credits; b) Bill of Sale; c) Payment Receipt; and updated ledger.  
The updated Credit Transfer Ledger must detail: i) Project Applicant; ii) Project Name; iii) 
Status (sale complete/sale not complete); iv) Credit Sale Date; Corps File Number (if applicable), 
vi) CDFG Permit or CEQA Clearinghouse Number (if applicable); Total Number of Credits 
Released; vii) Total Number of Credits Sold to Date (inclusive); and ix) Balance of all Credits 
Available.  The Credit Transfer Ledger should include all sales data from Bank Establishment 
Date to the present. 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year first 
above written. 

Bank Sponsors 

By:       Date:      

By: _________________________________ Date: _________________________ 

Project Applicant: 

(Enter Name of Project Applicant) 

By:       Date:      

 



 

Exhibit “A” 

DESCRIPTION OF PROJECT 
TO BE 

MITIGATED 

[Name of Project (Corps and Service File No’s.   ; 
DFG Permit No.   ).]     County, California. 

**** 



 

EXHIBIT “B” 

Bill of Sale 
 

In consideration of $____________, receipt of which is hereby acknowledged, the Bank 
Sponsors of the Santa Paula Creek Mitigation Bank (the “Bank”)  do hereby sell to 

______________, Waters of the U.S Preservation Credits totaling ________   and/or Covered 
Habitat Preservation Credits totaling _____________________ for the ____________________ 
project (Permit No. ______________/CDFG Tracking No._________________).   
 
The Bank Sponsors represent and warrant that the Credits specified above are available for 
Transfer. 
 
The Bank Sponsors covenant and agree with the buyer to warrant and defend the sale of the 
Credits hereinbefore described against all and every person or persons whomsoever lawfully 
claiming or to claim the same.  Additional information on the purchaser, project and payment is 
provided in Attachment A. 
 
 
Bank Sponsors 
Santa Paula Creek Mitigation Bank 
 
 
By:___________________________________   Date:_________________________________ 
 Richard E. Lyons 
 
By: ___________________________________ Date:_________________________________ 
 Laurie Prange Lyons 
 
 
 
  



 

Attachment A 

PURCHASER’S INFORMATION 

 

Name: 

 

Address: 

 

Telephone: 

 

Contact: 

 

PROJECT INFORMATION 

 

Project Description: 

 

USACE File Number: 

 

CDFG Tracking Number: 

 

Habitat Affected: 

 

Credits Required: 

 

Payment Amount: 

 

Project Location: 

 

County: 

 

PAYMENT INFORMATION 

 

Payee: 

 

Payer: 

 

Amount Paid: 

 

Method of Payment: 

 

Signature: 

 

Name: 

 

Title: 

 

Date:  



 

EXHIBIT E-3 

CREDIT TRANSFER LEDGER TEMPLATE 

A Credit Transfer Ledger will be maintained using an electronic Excel spreadsheet.  The layout 
is provided below.  The requirements of the ledger may be amended at the discretion of the IRT. 
 
The Credit Transfer Ledger shall include, at a minimum, the following information: 
 

 1.  Bank Name 

 2.  Total number of each type of Bank Credit 

 3.  Initial Credit purchaser’s name, address, and phone number 
 
 4.  Project Applicant name, address, and phone number 
 
 5.  Project Name 
 
 6.  Agency project file numbers and number of Credits required to be purchased 
 
 7.  Date of Credit Transfer 
 
 8.  Status of Sale (sale complete or incomplete) 
 
 9.  Type(s) and Number of Credit(s) sold or obligated 
 
10. Balance of each type of Credit remaining 
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EXHIBIT F 

PHASE I ENVIRONMENTAL SITE ASSESSMENT 



 

 



 

 
EXHIBIT G 

 

BIOLOGICAL RESOURCES SURVEYS 

  



 

 

Exhibit G-1 

Biological Resources Summary 

Some 209 vascular plant taxa are documented to occur on the Bank Property. Of the 209 
vascular plant taxa, 178 (85.2%) are native and the remaining 31 (14.8%) are introduced 
naturalized species. The vascular plant flora of the property appears to be in better condition than 
what would normally be expected at similarly sized areas elsewhere in the region and in 
California. The pristine nature of the property has resulted in a slightly higher ratio of native 
plant species than typically found for the flora of California (~70% native) or Ventura County 
(80% native) as a whole (see Exhibit G-1). 
 
Palustrine and Riverine habitats provide numerous important wildlife resources for a number of 
wildlife, including invertebrates (aquatic and terrestrial), fish, amphibians, reptiles, birds, and 
mammals. This is particularly true when intact upland plant communities occur adjacent to them. 
The structure of the riparian community, in addition to the relatively high plant structural 
diversity, provides habitat necessary for foraging, nesting, and cover for many species. In 
addition, streams such as Santa Paula Creek are important sources of water for a variety of 
upland wildlife species. 
 
Riparian zones along rivers and streams are also used as migration corridors by various species 
of wildlife including small and large mammals, birds, and reptiles. These migration corridors 
often connect habitat patches, and allow for physical and genetic exchange between animal 
populations.  Wildlife can use riparian zones for cover while traveling across otherwise open 
areas.  Numerous species of wildlife are known to occur within Santa Paula Creek, frequenting 
the Palustrine and Riverine System habitats on a seasonal basis and regularly using resources 
provided by the creek.  
 
Searches of the California Department of Fish and Game’s (CDFG) California Natural Diversity 
Data Base RareFind3 for the Santa Paula Peak Quadrangle and the surround eight quadrangles 
(Ojai, Saticoy, Santa Paula, Lion Canyon, Topa Topa Mountain, Devils Heart Peak, Fillmore and 
Moorpark) revealed 20 special-status wildlife species that are known to occur and are tracked 
within the vicinity of these quadrangles and the Bank Property (Exhibit G-2) 
 
Eighty-nine (89) wildlife species have been observed or detected onsite, including 2 fish, 4 
amphibians, 3 (total expected is 9) reptiles, 33 birds, 9 mammals, and 37 invertebrates. An 
additional 49 species are reported or expected to occur on the property for a total of 141 species.   
 
Recent (2007-08) streamside surveys and electro-shocking efforts conducted by Stillwater 
Scientists (Exhibit G-3) indicate that larger than expected numbers of steelhead trout 



 

 

(Oncorhynchus mykiss) occur on the Bank Property and elsewhere in upper Santa Paula (and 
Sisar) Creek. 

In addition to the endangered steelhead trout documented to occur, Santa Paula Creek and 
associated watershed has provided habitat for or has the potential to provide suitable habitat for a 
number of other threatened, endangered or sensitive species.  Included in these are the California 
condor, foothill yellow-legged frog, least Bell’s vireo, southwestern willow flycatcher, California 

red-legged frog, two-striped garter snake, arroyo chub and southwestern pond turtle (Exhibit G-

2).   
 
It is believed that the existing stream gradient (2-3%+) is a little too steep to provide optimal 
breeding habitat for the arroyo toad (Bufo californicus) within the parcel, although there may be 
an opportunity to establish this endangered species should an appropriate segment of the system 
re-establish a gradient less than 2%.  This species historically occurred along Santa Paula Creek.  
Suitable habitat is present to justify the Bank as a possible future reintroduction site for 
California red-legged frogs. 
 
The Bank Property contains upland, riparian, and wetland habitats on steep slopes and in 
floodplains of Santa Paula Creek and contributing tributaries.  The Bank Property’s vegetation is 

comprised of five predominant habitat types, including Coastal Sage Scrub, Floodplain Scrub, 
Chaparral, Riparian Woodland, and Upland Woodland.   
 
Specifically the Bank Property’s habitats are classified as the following: 

 Coastal Sage Scrub 

o Eriogonum fasciculatum Alliance 
 Eriogonum fasciculatum-Salvia apiana-Hesperoyucca whipplei Association 
 Eriogonum fasciculatum-Salvia apiana Association 

o Lotus scoparius Alliance 
 Lotus scoparius-Eriogonum fasciculatum -Salvia apiana Association 
 Lotus scoparius-Malosma laurina Association 

o Salvia apiana Alliance 
 Salvia apiana Association 
 Salvia apiana-Malosma laurina Association 

 Floodplain Scrub 

o Lepidospartum squamatum Alliance 
 Chaparral 

o Ceanothus megacarpus Alliance 
 Ceanothus megacarpus-Cercocarpus betuloides Association 
 Ceanothus megacarpus-Heteromeles salicifolia-Malosma laurina Association 

o Cercocarpus betuloides Alliance 
 Cercocarpus betuloides Association 
 Cercocarpus betuloides/Polypodium californicum Association 
 Cercocarpus betuloides-Malosma laurina Association 
 Cercocarpus betuloides-Malosma laurina-Heteromeles salicifolia Association 
 Cercocarpus betuloides-Salvia apiana Association 

o Fraxinus dipetala Alliance 



 

 

 Fraxinus dipetala Association 
 Fraxinus dipetala-Juglans californica Association 

o Heteromeles salicifolia Alliance 
 Heteromeles salicifolia-Ceanothus oliganthus Association 
  

 Riparian Woodland 

o Alnus rhombifolia Alliance 
 Alnus rhombifolia-Acer macrophyllum-Umbellularia californica (Seep) 

Association 
 Alnus rhombifolia-Platanus racemosa Association 
 Alnus rhombifolia-Quercus agrifolia-Platanus racemosa-Populus spp. 

Association 
o Quercus agrifolia (Riparian) Alliance 

 Quercus agrifolia (Riparian) Association 
 Quercus agrifolia-Umbellularia californica (Seep) Association 

 Upland Woodland 

o Pseudotsuga macrocarpa Alliance 
 Pseudotsuga macrocarpa Association 
 Pseudotsuga macrocarpa/Cercocarpus betuloides Association 

 
The predominant wetland habitat type onsite is classified within the Palustrine System, according 
to the U.S. Fish and Wildlife Service (USFWS) Classification of Wetlands and Deepwater 

Habitats of the United States (see, Cowardin et al. 1979).  The Palustrine system includes all 
nontidal wetlands dominated by trees, shrubs, persistent emergents, emergent mosses or lichens, 
and all such wetlands that occur in tidal areas where salinity due to ocean-derived salts is below 
0.5. (Exhibit G-4, Exhibit G-5). 
 
The Palustrine System is bounded by upland or by any of the other four systems (including 
Riverine, Lacustrine, Marine, and Estuarine). Palustrine Mixed Broad-leaved Forested Wetland 
is characterized by woody vegetation that is at least six meters tall (trees). It is dominated by 
riparian species with large (broad) leaves (as opposed to coniferous or needle-like leaves), and is 
co-dominated by both evergreen and winter-deciduous (falling during the winter season) plant 
species.  
 
Technical reports on the biological resources of the Bank Property are provided as Exhibits G-1 

thru G-5. 
  



 

 

Exhibit G-2 
 

DMEC.  2007.  Botanical resources of the Lyons property, Santa Paula Canyon, Ventura, 
California.  Unpubl. Report.  Prepared by David Magney Environmental Consulting, Ojai, CA.  
26 pp. 
 
 
 



 

 

 
Exhibit G-3 

Thelander, C. G. and M. Freel.  2007.  Review of special-status fish and wildlife resources of 
Santa Paula Creek, Ventura County, California.  Unpubl. Report.  Prepared by BioResource 
Consultants, Inc., Ojai, CA.  10 pp. 
 
 
 
 



 

 

 
Exhibit G-4 

 
Stillwater Sciences. 2007. Santa Paula Creek watershed planning project: steelhead habitat and 
population assessment. Prepared for California Fish and Game and the Santa Paula Creek Fish 
Ladder Joint Powers Authority. 
 
 



 

 

 
Exhibit G-5 

 
DMEC. 2009. Wetland Functional Assessment of the Lyons Property Mitigation Bank Project, 
Santa Paula Canyon, California. 10 March 2009. (PN 08-0152.) Ojai, California. Prepared for 
BioResource Consultants, Inc., Ojai, CA on behalf of Richard Lyons and Laurie Prange Lyons, 
Ojai, California.   Unpubl. Report.  75 pp, plus appendices 
 
 
 



 

 

 
Exhibit G-6 

 
DMEC. 2008. Delineation of Jurisdictional Wetlands of the Lyons Property, Santa 
Paula Canyon, Ventura County, California (APN 040-0-020-085). 12 November 2008. (PN 08-
0181.).  36 pp.  Prepared for U.S. Army Corps of Engineers, Regulatory Branch, Ventura, 
California, on behalf of Richard Lyons and Laurie Prange Lyons, Ojai, California. 
 
 
 
 
 
 



 

 

 
EXHIBIT H 

WATERS OF THE US JURISDICTIONAL DETERMINATION AND DELINEATION 

 
 



 

 

 
  



 

 

 
  



 

 

 
  



 

 

 
  



 

 

EXHIBIT I 
 

Cultural Resources Records Search 
 


