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OPERATING AGFWEMENT 

0 f 

ALTON PRESERVE, LLC 
A California Limited Liability Company 

This Operating Agreement ("Agreement") of ALTON PRESERVE, LLC. a limited liability 

colnpany organized pursuant to the Act. is entered into this 81h day of June 2005. by aid anlong 

the signatories to this Agreement. 

Recitals 

The Manager has organized the Company as a California limited liability conlpany pursuant to 

the provisions of the Act. All parties have agreed to operate the Conlpany in accordance with the 

tenns and subject to the conditions set forth in this Agreement. 

Îflr 
NOW, THEREFORE, the parties agree as follows: 

Section I 

1. Defi~ied Terms 

'I'lie following capitalized tenris shall havc the respective meanings specified in this Scction I. 

Cap~talized terms not defined in this Agreement shall havc the meanings specified in the Act; 

A. "Act " means the Beverly-Killea Limited Liability Company Act 

(California Corporations Code, Sections 17000-1 7655), including amendments from time to time. 

I3. "Addrtronul Cup~tul Cmtt-iiwtiotr " shall mean the amounts called for by the 

Manager pursuant to Section I1I.B. 1 .a. of the Agreement. 

C. "A~fjusred Capitul Accorttlr DeBcit" means, with respect to any Interest Holder, 

the deticit balance, if any, in the Merest Holder's Capital Account as of the end of the relevant 

taxable year, after giving effect to the following adjustments: 



1 .  the deficit shall be decreased by the amounts which the Interest Holder is 

obligated to restore pursuant to this Agreement or is deenied obligated to restore pursuant to 

Regulation Sections 1.704 1 (b)(2)(ii)(c), 1.704-2(g), and 1.704-2(i)(5); and 

2. the items described in Regulation Sections 1.704- 1 (b)(2)(ii)(d)(4). ( 5 ) ,  and 

(6) shall increase the deficit. 

I). "Ari/usred Crlpital Bulunre" means, as of any day, an lntcrcst Holders total 

('ontributions less all aiiounts actually distributed to the Interest Holder pursuant to Sections 

1V.A. 1.342) and IV.A.2.&(2). ifany Membership Interest is transferred in accordance with the tenns 

oft his Agreenient, the Transferee shall succeed to the Adjusted Capital Balance of the transferor to 

the extent the Adjusted Capital Balance relates to the Ltiterest transferred. 

E. "A.filiateW of a Member or Manager shall mean any Person, directly or ~ndirectly, 

through one or niore interniediaries, controlling, controlled by, or under common control tvith a 

Member or Manager, as applicable. The temi "control," as used in thc immediately prcccding 

sentencc, shall mean with respect to a corporation or limited liability company the right to cxcrclsc, 

cl~rcctly or indirectly, more than fifty percent (50%) of the voting rights attribulable to thc controlled 

corporation or limited liability conipaiy, and, with respect to any individual, partnership, trust, other 
'W 

entity or association, the possession, directly or indirectly, the power to direct or cause the direction 

of the managenlent of policies of the controlled entity. 

F. "Agreement" means this Operating Agreement, as amended from time to tinle 

including each cxtiibit hereto. 

C. "Assigr~ee "means the Person who has acquired an Economic Interest in the Company 

but is not a Member. 

ki . "Capital Acrozrn!" means the account to be maintained by thc Company fbr each 

Interest Holder in accordancc with the following provisions: 

1 .  an Interest Holder's Capital Account shall be credited with the amount of' 

money and the fair market value of a iy  property contributed to the Company (net of liabilities 

secured by such property that the Company either assumes or to which such property is subject) the 

amount of any Company unsecured liabilities assumed by the Interest Holdcr, a id  the Interest 

Holder's distributive share of Profit and any item in the nature of income or gain specially allocated 

to the lnterest Molder pursuant to the provisions of Section N.C (other than Section IV.C.3); and - 
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2. an Interest Holder's Capital Account shall be debited with the amount 

of money and the fair market value of any Conipany property distributed to the lnterest Holder 

(net of liabilities secured by such distributed property that the Interest Holder either assunies or to 

which such propcrty is subject), the amount of any unsecured liabilities of the Interest Holder 

assumed by the Company, and tlie Interest Holders distributive share of Loss and any iten1 in the 

nature of expenses or losses specially allocated to tlie Interest Holder pursuant to the procisions 

of Section 1V.C (other than Section IV.C.3). 

I f  any Interest is transferred pursuant to the ternis of this Agreement, tlie transferee shall 

succeed to the Capital Account of tlie transferor to tltc extent the Capital Account is attributable 

to thc transferred Interest. If the book value of Company property is adjusted pursuant lo Section 

IV, the Capital Account of each Interest Holder shall be adjusted to rcilect the aggregate 

adjustrncrit in the same manner as if the Company had recogni~eil gains or losses cqual to the 

amount of sucli aggrcgatc adjustment. I t  is intended that the Capital Accounts of all lnterest 

tlolders shall be maintained in compliance with the provisions of Kegulation Section 1.704-l(b), 

and all provisions of this Agreement relating to the maintenance of Capital Accourits shall be 

'-Ifsp" interpreted and applied i n  a manner consistent with that Regulation. 

1 .  "C'upld Proceeds " rncans thc gross receipts received by Ihc Company from a 

Capital Trarisactioti. 

J .  " C i ~ j ~ i l u l  Tt-utrstrct~o)~ " mcans any transaction not in thc ordinary course of 

business which rcsults in the Company's receipt of cash or other consideration other than ('ap~tal 

Contributions, including, without limitation, proceeds of sales, exchangcs, or other dispositions 

of property not in the ordinary course of business, financing, refinancing, condernnations, 

rccoiPenes of damage awards, and Insurance proceeds. 

I i .  "C'trsh Florcl" means all cash derived from operations of the Company (including 

interest received on reserves), without reduction for any non-cash charges, but less cash used to 

pay current operating expenses and to pay or establish reasonable reserves for future cxpenscs. 

debt paynients. capital improvements, and replaccments as determined by thc Manager. Cash 

Flow shall not include Capital Proceeds but shall be increased by the reduction of any resene 

previously established. 



L. "Cluss A " meals an interest in the Company that entitles the holder to certaln voting 

rights, preferential distributions of Cash Flow and Capital Proceeds as described in Section 11;. 

M. "Cl~zss B" means an interest in the Company issued to the Manager that ent~tles the 

holder to subordinated distributions of Cash Flow and Capital Proceeds as described i n  Sectlon I\.'. 

N. "Code " means the Internal Revenue Code of 1986, as aniended, or any 

corrcsponding provision of any succeeding revenue law. 

0. "C'ot?ipcit~~~" means thc I~niited liability cornpany fonncd in accorda~lce nith this 

Agreement. 

1'. "C'ontrihutiott " means any money, property. or sewices rendered, or a pronlissory 

note or other binding obligation to contribute money or property, or to render services as 

pernutted in this title, which a Meniber contributes to a Limited Liability Company as capital 111 

that Member's capacity as a h4ernber pursuant to an agreement between [lie Members, including 

an a g w ~ n e n t  as to value. 

v. "Ecotton~tr lt~rercst " means a person's rght to share in the illcome, gains. losses, 

cleduclions, credit or siniilar items of, and to receive Distributiorls froin, the Company, but does not 

iuclude any other rights of a Member including, without limitation, the right to vole or to participate 

in manageme~zt, or any right to information concerning the business and affiirs of the Company. 

K. "lttteresr Hokicr" ~ireuis any Person who holds an Econoniic Interest, wllcther as 

a Member or as an Assignee of a Member. 

S. "lt~vol~urtury Ct/itktirctwulV has the meaning provided therefor in Section VI.B.2. 

T. "Mujnrify of rlrc Members " means the Members whose proportional interest i n  

the Coinpany constitutes at least fifly-one percent ( 5  1%) of the aggregate Percentages. 

LJ. "hfut~ccgcr" means the Person or Persoris designated as such in Section V, w~thout 

regard to number. 

V. "Member" means any person who executes a counterpart of this Agreement as a 

Member and any Person who subsequently is admitted as a Member of the Conipatiy. 

W. "Mmher- Loatr Nortrc~coursu Lled~tctions " means m y  Company deductions that 

~vould be Nonrecourse Deductions if they were not attributable to a loan made or guaranteed by a 

Member within the meaning of Regulation Section 1.704-2(i). 



X. "Menrber Nonrecorrrse Debt Minimurtr Guir~ "has the meaning set forth in Regulation 

Sectlon 1.704-2(i)(2) (deteniiined by substituting "Member" or "Interest Holder" for "partner"). 

Y. "h4enrbcrs/rrp Itrterest " meals a Member's rights in the Company, collectively. 

~ncluding thc Meniber's Economic Interest, any riglit to Vote or participate in management, and 

any right to infbmiation concerning the business and affairs of the Company. 

Z. "hlinimrtm Guin " has the meaning set forth in Regulation Section 1.704-2(d). 

Mi~iiniurii Gain shall be computed separately for each ititerest Holder in a manner consisterit M ~ t h  

thc Kcgulations under IRC Scction 704(b). 

AA. "Nc-.gtrti\v Cupiluf A c m r r r r t "  means a Capital Account with a halance of lcss than 

LCSO. 

BB. "Nottrecorrrse L)eJuc*!iotts" has the meaning set forth i n  Regulation Scction 

1.704-2(b)( 1 ). 'The amount of Nonrecourse Ileductions for a taxable year of the Company equals 

the nct increase, if any, in the amount of Minimum Gain during that taxable year, detennincd 

according to the provisioris of Regulation Section 1.704-2(c). 

CC. "Norlrecoctrsc Liuhil~ijs" has the meaning set forth i n  Regulation Section 1.704- 

2(b)(3). - 
DD. "I-'crc.etrti~gc" means, as to a Member, the percentage set forth after the Member's 

name on Exhibit B, as amended from time to time, n c i  as to an Interest Holder who is riot a 

Member, the Percentage or part of the Percentage that corresponds to the portion ol'a Member's 

Economic Interest that the Interest Holder has Acquired, to the extent the Interest IIolder has 

succeeded to that Meniber's interest. 

EE. "Person " means and includes an individual, corporation, partnership, association. 

limited liability company, trust, estate, or other entity. 

FF. "Positive C q m d  Accourtf " Incans a Capital Account with a balance greater than 

Lao. 

GG. "Projl " arid "Loss " means, for each taxable year of the Company (or other 

penod for which Protit or Loss must be computed), the Company's taxable inconic or loss 

determined in accordance with R C  Section 703(a), with the following adjustments: 

1. all items of income. gain, loss, deduction. or credit required to be stated 

separately pursuant to LRC Section 703(a)( I) shall be included in computing taxable income or loss; 
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2. any tax-exempt income of the Company, not othenvise taken into account 

it ,  computi~~g Profit or Loss, shall be included in computing taxable income or loss; 

3. any expenditures of the Company described in LRC Section 705(a)(Z)(B) 

(or treated as such pursuant to Regulation Section 1.704- 1 (b)(2)(iv)(i)) and not othenvise taken 

into account in computing Profit or Loss, shall be subtracted from taxable income or loss; 

4. gain or Loss resulting from any taxable disposition ofCornpar~y property shall 

he computed by reference to the book valuc as adjusted under Regulation Section 1.704-l(b) 

("adlusted book value") ot'the property disposed of, notwithstanding the fact that the adjusted book 

valuc differs from the adjusted basis of the property for federal incorne tax purposes; 

5 .  in lieu of  the depreciation, amortization, or cost rccovcry tleductions 

allowable in corrlputing taxable income or loss, there shall be taken into account the depreciation 

computed based upon thc adjustcd book valuc of the asset; and 

0. tiotwithstarlding any othcr provision of this dcfinitioli, any items, whlch 

are specially allocated pursuant to Section 1V.C shall not be taken into account in computing 

Profit or Loss. 

I iH.  "Pruject " mcans a single or group of related real properties acquired as a deal 

separate and distinct from odicr deals as deiermined by the Manager. 

11. "l'roje~~t Cost Y ~ ~ ~ F C I I O I I S  " means a schedule prepared by the Manager which 

projects the costs o f a  Project in a fonnat similar to Exhibit E. 

J J .  "Project I'rofitability IJrojectioiw" nieans a schedule prepared by the Manager 

which projccts the profitability of a Project in a fornlat similar to Exhibit I;. 

. "Propertv" shall refer to real property purchased by the Conipany. 

1-1,. "Kegtiufrotr " means the incolile lax regulations, including any temporary rcgulations. 

from time to time prorilulgated under the Code. 

MM. "Secwrut?, of Srutc.'' means the Secretary of Statc of the Statc of Califoniia. 

NN. "Trut~sjkr" mca~is. when used as a noun, any sale, hypothecation, pledge, 

ass~gnnient, attaclunent, or other transfer, and, when used as a verb, to sell hypothecate, pledge. 

assign, or otherwise transfer. 

00. "P'olzo~r~q. IVirhdrurc~al" means a Member's disassociation from the Company by 

means other than a Transfer or an involuntary Withdrawal. 
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PP. "Written " or "in Writing " includes facsimile and telegraphic comlnunication and, 

where applicable, a facsimile signature. 

Section I1 

11. Formation and Name; Office; Purpose; 'Term. 

A. Filing (~f'Arlrcies o f O r g ~ ~ ~ t i ~ ~ f i o ~ ; .  The Miclcs of Organ~zation were filed ~ v ~ t h  tllu 

California Secretary of State or1 June 8, 2005, File Number 2005 160 IOU27. A copy of the Articles 

of Organization as filcd IS attached to this Agreement as Exhib~t A. 

B. Nanre of the C'on;patiy. The nanic ofthe Conlpany shall be "ALTON PRESERVE:, 

ILC." The Conipany may do business under that name arid under any otller name or rianles that the 

Mcrnbers select. Iftlic Company does busirless undcr a name other h n  that set forth in its Articles 

of Organi~ation, the Conipany shall file and publish a fictitious business name statement as required 

by law. 

C. l-'urposc. 'The Compruiy is organized to purchase, acquirc, buy, sell, own. trade 111, 

hold for tnvestment and otherwise deal in and with real properties in various locations within the 

State ofcalifoniia and to do any and all things necessary, convenient, or incidental to that purpose. 

D. l'cmr of C'otrrputy.'~ Eristcnce. 'The term of existence of thc Cotnpany shall 

cornmencc on thc effective date of filing of Articles of Organi~atlon with the California Secretary 

of State, and shall continue until terminated by provisions of this Agreement or as provided by law. 

E. Prrncipul Pluce oJBusrrtcss. The Company's Principal Place of Business shall bc 

located at 336 Uon Air Center PO Box 387, Greenbrae, California 94904 or at m y  other place 

wltt~iri thc State of Califonl~a that the Members select. 

F. Kesiderlf Agetir. The name and address of the Company's resident agent in the Statc 

of California is I M R V E Y  0. RICH, 336 Son Air Center #387, Greenbrae, California 94904. 

G. Mer~lbers. The name, present mailing address, taxpayer identification number. and 

Percentage of each Member are set forth on Exhibit R. 



Section 111 

1II.B. 

the D 

111. Members; Capital; Capital Accounts 

A. lnitirzl C'ontribtmons. Upon the execution of this Ageement, the Menlbers shall 

coritr~bute to the Cort:pany cash in the amounts respectively set forth 111 Exhibit B. 

B. A~kitllonol Cyq>ital Cotttl-rhufions. 

I .  Additional Capital Contribution. 

a. If the Manager, at any time or from time to time, detcrnllncs that the 

C'ornpany requires additional capital, but not in excess of ten percent (10%) of the Project Cost 

I'rojec&ms attached as Exhibit E ilr~lcss otherwise agreed to by all Members, cach Interest fJolder 

of Class A Interests shall contribute his or her Percentage share of such Additional Capital 

Contribution. An Interest Holdcr's share of the Acldit~orlal Capital C'ontribution shall be equal to 

the product obtained by niultiplying the I~iterest Holder's I'crcentage tirnes the total additional capital 

required. Within thirty (30) days after the Manager has detcmiined tlie amount of the Additional 

Capital Contribution required, each Interest tiolder shall pay his or her share to the ('ompany. 

b. I f  the Manager requires or requests additional capital in excess of 

ten percent ( 10%) of tlie Project Cost Projections at any six ( 6 )  month interval, unless othenvise 

agreed to by all Members, the following shall apply: 

( 1 )  'The Manager shall be solely respoiisiblc for, aid shall pay 

for all costs in excess of ten percent (10%) of the Project Cost Projections. 

(2)  If tlie Manager does not conlply with provisions of Section 

1 .b.(l ), above, the Manager beconics a Defaulting Manager with the following consequences: 

(a) Chss A lnterest iiolders may remove and replace 

efaulting Manager with another Manager. 

(b) Class A interest Holders may reduce the Defaulting 

hlanagcr's share of the actual profit from such Projcct to fineen percent ( 15%). 

2. Failure to Make Contribution. If a Class A Interest Holder fails to iiiake 

an additional Capital Contribution required under Section 111.B. 1 .a above within 30 days after ~t 

is required to be made, such Class A lnterest Holder thereafter beconies a Defaulting Interest 

Holder with the following consequences: 
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(a) ?'he Manager may elect to replace the Defaulting Interest Holder 

*apuP w-ith an outside party with respect to that Project. 

(b) The Defaulting lr~terest Holder will not receive any profit or 

preferred return with respect to that Project and is entitled solely to an amount not greater than 

the Defaullirig Interest Holder's capital invested in that Project. 

(c) The amount distributable to the Defaulting Interest Holder from 

that Projcct shall be distributed lo the Defaulting Interest Holder only aAer the Company has 

made the following distributions in the following order: 

( 1 ) Any preferred return with respect to that Project. 

(2)  Capital invested in that Project other than the Defaulting 

Interest Holder's capital. 

(3) Profit from that Project as originally determincd by the 

Manager in Exhibit F. 

(d) On the occurrence of, and for the duration of, a Dchult by any Class 

A Interest Holder, the Defaulting Interest Holder shall not have any right to vote the Defaulting 

Interest Iiolder's Membership Interest or otherwise participate in the management or control ofthe 

business and affairs of the Con~pany and any and all provisions of this Agreement with respect to 

nlariagenient and control shall be determined without including the Membership Interest of the 

Defidulting I~~tercst 1 lolder. The foregoing provisions shall be in addition to the Company's rentedies 

~ ~ n d c r  Corporations Code section 17201(a)(2). On satisfaction of a Defaulting Interest Holder's 

obligations (whether by cnforcemcnt ofa remedy or otherwise) under Subsection 3.(b), that Member 

shall be restored to full membership status to the extent of any rernainhg Percentage inlcrest. 

3. In the event of Additional Contnbutmns the I'ercenlage Interests shall be 

adjusted, in which event each Interest Holder's Percentage Interest shall be a fraction, the 

numerator of which represents the aggregate anount of such Interest Holder's Adjusted Capital 

Balance and the denominator of which represents the sum of all Interest Holders' Adjusted 

Capital balances, including Additional Capital Contributions. 

C. No Interest orr C'onrriDutiorrs. Neither Members nor Interest Holders shall be paid 

Interest with respect to Contributions. 



D. Refurti of C'orltribtctions. Except as otherwise provided in this Agreement, neither 

d*sV Member nor Intcrest Holder shall have the right to receivc the return of any Contribution or 

withdraw from the Company, except upon thc dissolution of the Company. 

E. Fomt o f  Returtt of C'upitul. If a Member or an Interest Holder is entitled to receivc 

the retum of a Contribution. the Company may distributc in heu of money, notes, or other, 

property having a value equal to the a~ilount of money tfistributablc to such Pcrson. 

I;. Cir jx i (~ l  Accottttts. A separate Capital Account shall bc nlaintaiticd lbr each 

\tcrnber and Lntercst I Iolder. 

Section IV 

I .  Profit, I,oss, and Ilistributiun 

A. Ilistrihrrtiotrs oJ(irsli Flolr: Cash I%nv for cach taxable year of the Conipany 

shall be distributed lo thc Intcrest Holdcrs, as follows: 

1 .  Cash Flow. 

a. Until the Interesl Holders have recovered the f u l l  amount of their 
'.rgssp- 

Adjustcd Capital Balance, cash flow shall bc distributed as foliows: 

( 1 )  First, to the lnterest Holders of Class A Interest until such 

time as such Interest Holders haw received an ruwut~t equal to the mathematical equivalent of  

compou~~f  intcrcst at the rate of ten pcrcent (10%) per annun] on the balance froni time to time of 

each such respective lnterest Holder's Adjusted Capital Balance. 

( 2 )  'I'hereafier one hundred percent ( 100%) to the Interest Holders 

of C'iass A lntcrcsts until they receivc an itinount equal to their Adjusted Capital Balance. 

b. Aner the Interest Holders have recovered the full amount of their 

Adjustcd Capital Balance, cash flow shall be distributed to the extent available as follows: 

( 1 ) First $ -- TBD -- to Interest Holders of Class A Interests; 

(2)  Second $-TBD TBD percent (TBD%) to Interest - 

Holders of Class A Interests and - I'BD - perccnt (TBDO/o) to Interest Holders of Class B 

Interests; and 



(3) Balance - TBD - percent (TBD%) to the Interest I-Iolders 

of  Class A lnterest and -TBD percent (TBD%) to the Interest Holders of Class B Interests. 

2. Capital Proceeds. Distribution of Capital Proceeds, including those 

derived in connection with liquidation or dissolution of thc Company. shall be distributed and 

applied by thc Co~npany in the following order and priority: 

a. First, to the payment of all expenses of the Conipany incident to 

1 1 1 ~  Capital Transaction; 

b. Second, to the payrnerit of debts and liabilities of the Company 

tllcn due and outstanding (includmg all debts due to any Interest Ilolder); 

C. 'fh~rci, to the establishment of any reserves which the Manager 

dcerns necessary l'or liabilities or obligations of the Conipany; 

d . Fourth, the balance shall bc distributed as fbllows: 

( 1 )  First, to the lnterest I-folders of Class A Interest ur l t i l  such 

time as such Intercst Holdcrs haw received an amount equal to the malhcmatical equivalent of 

cornpound interest at the rate of ten percent (10%) per annu~n on the balance fioni time to time of 

'?s?w' 
cach such respective Intercst Holder's Adjusted Capital hlance.  

(2) Second, to thc htcrest Ifolders of Class A Interests until thc 

lnterest I~oldcrs have recaved rn miounl equal to their Adjusted Capital Balance; and 

(3)  Thcrealter, and to the extcnt available, as follows: 

(a) First $ - TBD to Interest Ifoldcrs of ('liiss A 

Interests; 

(b) Second $- -'I'BII_-_ -__TBI)- percent ('I'BD4o) to 

interost I-iolders of Class A Interests and - 'I'BD. percent ('TRD%) to Interest Holders of Class 

B Interests; and 

(c) Balance TBD _- percent (TBD%) to the lnterest 

Iiolders of Class A lntcrest and - TBD-- percent (TBDOh) to the Interest Holders of Class B 

Interests. 

B. Allocutron ofPrc$r or- Loss. After giving effect to the spec~al allocations set forth 

11-1 Section 1V.C (Rcgulatory Allocations), Profit and Loss from the operations of the Company 

shall be allocated as follows: 
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1. Profit. Profits shall be allocated among the Interest Holders based on the 

w allocations made pursuant to Sections 1V.A. I .a.( I ) ,  1V.A. I .b, IV.A.2.d.( 1 ) aid IV.A.2.d.(3) arid 

the balance, if any, shall be allocated among the Interest Holders on the basis of the Interest 

Holder's Percentage Interest shown in Exhibit B. 

2. Loss. Loss shall be allocated among the Interest Holders on the basis of thc 

Interest Holder's Percentage Interests shown in Exhibit B. 

U. Hcgttlutor?~ Allocutroris. 

I .  iniperniissible Deficit and Qualified Incon~e Offset. No Interest t [older 

shall be allocated Losses or deductions if the allocation causes the Interest Holder to have an 

Adjusted Capital Account Deficit; instcad, sucli iterns shall be allocated to the other Interest 

FIoiders. If an Interest Holder for any reason (whether or not expected) receives ( 1 )  an allocation 

of Loss or deduction (or iteni thereof) or (2) any Distribution, which causes the interest Holder to 

have an Adjusted Capital Account Deficit at the end of any taxable year, then all itenis of inconic 

aid gain of the Coriipany (consisting of a pro rata portion of each iteni of Company income, 

including gross income and gain) for that taxable year shall be allocated to tlial Interest Holder. 

before any other allocation is niade of Company items for that taxable year (other than an 

ailocution under Section IV.C.2), in the mount and in proportions requircd to climinatc the 

csccss as quickly as possible. Tliis Section 1V.C. 1 is intended to conlply with, and shall be 

interpreted consistently with, the "altcniate lest for economic effect" and "qualified irlconle 

offset" provisions of the Regulations promulgated under IRC Section 704(b). 

2 .  Minimum Gain Chargebacks. In order to comply with the "nlininium gain 

chargeback" requirements of Regulation Sections 1.704-2(f)( 1 ) and 1.704-2(i)(4). and 

notwithstanding any other provision of this Agrcenicnt to the contrary, in the event there is a net 

dccreasc in an Interest Holdcr's share of Minimum Gain and/or Interest Holder Noruecourse Debt 

Mi~iimum Gain during a Company's taxable ycar, such Litcrest Holder shall be allocated Items of 

income and gain lor that year (and if necessary, other years) as required by and in accordance with 

Regulation Scctions 1.704-2(f)(1) and 1.704-2(i)(4) before any other allocation is made. I t  is the 

intent of the parties hereto that any allocation pursuant to this Section IV.C.2 shall constitute a 

"minimum gai~i chargeback" under Regulation Section 1.704-2(f) and 1.704-2(i)(4). 



3. Contributed Property and Book-Ups. In accordance with IRC Section 704(c) 

and the Regulations thereunder, iricluding Regulation Section 1.704-1 (b)(2)(iv)(d)(3), income, gain, 

loss, and deduction with respect to any property contributed (or deemed contributed) to the Company 

shall, solely for tax purposes, be allocated aniong the Interest I-Ioldcrs so as to takc account of any 

variation between the adjusted basis of the property to the Company for fedcral income tax purposes 

arid its fair market value at the date of Contribution (or deerned Contribution). Jf the adjusted book 

value of any Company asset is adjusted under Regulation Section 1.704- 1 (b)(2)(iv)(f), subsequent 

allocations of income, gain, loss, and deduction with respect to the asset shall take into account any 

variation between the adjusted basis of the asset for federal income tax purposes and its adjusted 

book value in thc nianncr required under IRC Section 704(c) and the Regulations thereunder. The 

parties hereto agree to use the traditional method with curative allocations, as described in 

Regulation Section 1.704-3(c), for niaking IRC Section 704(c) allocations. 

4. IRC Section 754 Adjustment. To the extent an adjustment to the tax basis of 

any Company asset pursuant to IRC Section 734(b) or IRC Section 743(b) is required, pursuant to 

Regulation Section 1.704- l(b)(2)(iv)(m), to be taken into account in determining Capital Accounts. 

the amount of the adjustment to thc Capital Accounts shall be treated as an iten1 of gain (if the 

adjustment increases the basis of the asset) or loss (if the adjustment decreases basis), and the gain 

or loss shall be specially allocated to the Interest Holders in a manner consistent with the nianncr in 

which their Capital Accounts are required to be adjusted pursuant to that Section oftlie Regulations. 

5. Nonrecourse Deductions. Nonrecoursc Deductions for a taxable year or other 

period shall be specially allocated aniong the Merest Holders in proportion to their Percentages. 

0. Lnterest Holder Loan Norirccourse Deductions. Any Interest Holder Loan 

No~mcourse Deduction for any taxable year or other period shall be specially allocated to thc 

Interest Holder who bears thc risk of loss with respect lo the loan to which the lnterest Ilolder 

Loan Nonrccourse Deduction is attributable in accordance with Regulation Scction 1.704-2(i). 

7. Guaranteed Payments. To the extent any compensation paid to any htercst 

Holder by the Company, including any fecs payable to any lnterest Holder pursuant to Section V.C 

hereof, is determined by the Internal Revenue Service not to be a guaranteed payment under IRC 

Section 707(c) or is not paid to the Interest Holder other than in the Person's capacity as a partner 

(Interest Holder) within the meaning of IRC Section 707(a), the Interest Holder shall bc specially 
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allocated gross inconic of the Company in an miount equal to the amount of that compensation, and 

+=mu, the hiterest Holder's Capital Account shall be adjusted to reflect the payment of that compensation. 

8. Unrealized Receivables. If an interest I Iolder's Econotiiic Interest is reduced 

(provided the reduction docs riot result in a complete teniiination of the Interest Holder's Interest). 

the Interest I-Ioldcr's share of the Company's "unrealized reccivables" aid "substantially appreciated 

inventory" (within tlie meaning oi lRC Section 75 1 )  shall not be reduced, so that, notwithstanding 

any other provision ofthis Agreement to thc contrary, that portion of the Profit athenvise allocable 

upon a liquidatiorl or dissolution ofthc Con~piuiy pursuant to Section IV.A.2 hereof which is taxable 

as ordinary i~ico~iie (recaptured) for federal i~icoriic tax purposcs shall, to thc cxlent possible without 

increasing tlie total gain to the Company or to any Intcrcst Holder, be specially allocated among the 

Interest Holders ill proportion to the deductions (or basis reductions treated as deductions) giving 

rise to such recapture. 

9. Withholding. All a~tiounts rcquircd to be withheld pursuant to IRC' Section 

1446 or any otlicr provision of federal, state, or local tax law shall be treated as aniounts actually 

distributed to the affected Interest Holders for all purposes under this Agreement. 

10. Nonrecoursc Liabilities. Solely for purposes of detem~ining an Interest 

14oldcr's proportional share of "excess nonrecourse liabilities" of the Company within the 

meaning of Regulalion Section 1.752-3(a)(3), the Interest Holders' inlercst in Company profits 

shall be based on their respective Pcrccntages. 

1 1. Intent of Allocations. The tax allocation provisions of this Agreement are 

intended to produce final Capital Account Balances of thc Interest Holders that will pemiit 

liquidating distributions that are made in accordance with such final Capital Account Balances to 

be cqual to tlie distributions and such liquidating proceeds distributed pursuant to Section IV.A.2 (in 

the sanie order and priority). To the extent that the tax allocatio~i provisions of this Agreement would 

not produce such final Capital Account Balances, ( I )  such provisions shall be amended by the 

Manager if and to the extent necessary to produce such result and (2) taxable income or taxable loss 

ofthe Company for prior open years (or items of gross inconie and deduction of thc Company) shall 

be reallocated among the hiterest Holders to the extent i t  is not possible to achieve such result with 

allocations of inconie (including gross income) and deduction for the current year and future years. 



This Section W.C. I I shall control notwithstanding any reallocation or adjustment oftaxable income. 

w taxable loss, or items thereof by the Intcnlal Revenue Service or any other taxing authority. 

12. Income Tax Provisions. The Interest Holders are aware of the inconle tax 

consequences of this Section IV and agree to be bound by these provisions in reporting their 

shares of Profit, Loss, and other items for federal and state income tax purposes. 

11. Genercrl. 

1. Except as otlienvise provided in this Agreement. the Managcr shall 

deternline the timing and amount of all Distributions. 

2. If any assets of  tl'ic Company are distributed i n  kind to the Interest I folders, 

those assets sl~all be valued on the basis of thcir fair market value, and any Interest Holder 

entitled to any interest in those assets shall receive that interest as a tenant-in-con~mon with all 

other Interest IIolders so entitled. Unless the Members othenvisc agree, thc fair nlarket value of 

the asscts sllall be determined by an independent appraiscr who shall be sclcctcd by the Manager. 

'I'he Profit or Loss for each distributed asset shall be determined as if the asset had been sold at 

its f a ~ r  market value, and the Profit or Loss shall be allocated as providcd in Section 1V.B anti 

shall bc properly crcditcd or charged to the Capital Accounts ol'the Intcrest I-Ioldcrs prior to the 

Distribution of the assets in liquidation pursuant to Section IV.A.2. 

3. All Profit illid LOSS sllall bc allocated and all distributions shall be rnade to 

the I'ersons shown on the records of the Company to have been lnterest l-ioldcrs as of the last day 

of tile taxable year for which the allocation or Distribution is to be made. Notwithstanding the 

foregoing, unless the Company's taxable year is separated into segments, if there is a l'ransfer or an 

Involuntary Withdrawal during the taxable year, the Profit and Loss shall be allocated between the 

onglnal lnterest Holder and the successor on the bas~s of the number of' days caclz was an Interest 

Holder during thc taxable year; provided, however, the Company's taxable year shall be segregated 

into two or more segments in order to account for Profit, Loss, or proceeds attributable to a Cap~tal 

Transaction or to any other cxtraordinary non-recurring items of the Company. 

4. 'I'he Manager is hereby authorized, upon the advice of the Company's tax 

counsel, to amend this Section IV to comply with the Code and the Regulations pronlulgatcd 

under IRC Section 704(b); provided, however, that no amendment shall ~mterially affect 

Distributions to an Interest Holder without the Interest Holder's prior Written consent. 
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Section V 

. Management: Rights, Powers, and Duties 

A. Matzagenret~t /]jt Mutwger 

I .  Manager. A Manager shall n~anage thc Con~pany. HARVEY 0. RlCH is 

hereby designated to serve as the imtial Manager. 

2. General Powers. The Manager shall have full, exclusive, and complete 

d~scrction, powcr, and authority, subject in all cases to the other provisions of this Agreement 

and the requircnie~~ts of applicable law, to nianagc, control, adniitiister. and operate (he business 

and affairs of the Company for the purposes herein stated, and to make all decisions affect~ng 

such busilless and aHairs, including, without limitation, the powcr to: 

a. acquire by purchase, lease, or othenwse, any real or personal 

property, tangible or intangible; 

b. maintam. own, sell, convey, asslgn or lease any real property and 

any personal property; 

c. sell, dispose, trade, or exchange C'onipany assels; 

d. enter into agreetiients 'and contracts and give receipts, releases. arid 

discharges; 

e. purchase liability iuid othcr insurarlcc to protect tiic Company's 

properties and business; 

f. execute or modify leases with rcspect to any part or all of the assets 

of the Company; 

g. prepay, In whole or in part, refina~ice, amend, modify, or extend 

any riiortgages or deeds of trust which may affect any asset of the Company and in connection 

there~vith to execute for and on behalf of the Coriipruiy m y  extensions, renewals, or 

modifications of such mortgages or deeds of trust; 

h. make any and all expctlditurcs which tlie Manager, in the sole 

discretion of the Manager, deems necessary or appropriate in connection with tlie management of 

the affairs of the Company and the performance of its obligations and responsibilities under this 



.Agreement. including, without liniitation, expenditures for legal, accounting, and other related 

expenses incurred in connection with the organization, financing, and operation of the Compmy; 

I .  enter into any kind of activity necessary to, in connection with, or 

incidental to, accomplishing the purposes of the Company; and 

j. invest and reinvest Company reserves in sliort-tern1 instruments or 

money market funds. 

3. Estraordinary 'Transactions. Notwithstanding anything to the contrary 111 

this Agreement, without the approval of the Majority of the Mernbers holding Class A Interests 

the Manager shall liot have the power and autliority to take any actions illconsistent with the 

I'roject Profitability I'rojections and Projcct Cost Projections approved by the Members. 

4. The Manager shall present Project Profitability Projections and Project 

Cost Projections to the Members for approval before the Project is undertaken. 

5.  Limitation on Authority of Members. 

a. No Member is an agent of the Company solely by virtue of being a 

Mcmber, and no Member has authority to act for the Company solely by virtue of being a Mcniber. 

b. This Section V.A supersedes any authority granted to the Mcnlbers 

pursuant to Scctiorl 1 7 157 of the Act. Any Member who takes any action or binds the Company 

iri violation of this Section V.A shall bc solely responsible for any loss and expense incurred by 

the Company as a result of the ut~authorized action a td  shall indemnify and hold the Company 

Iiarn~less with rcspcct to the loss or expense. 

13. h4eetitigs of c r t d  Votrttg bv h4ettihct-s. 

1. A meeting of the Members may be called at any timc by the Manager or by 

a klqority of thc Interest Holders of Class A Interests. Meetings of Members shall be hcld at tllc 

C'ompny's principal place ofbusiness or at ally other place in San Francisco, California, designated 

by the Person or Persons calling the meeting. Not less than ten ( 10) nor more than sixty (60) davs 

hcforc each nieeting, the Person or Persons calling the niceting shall give Written notice of the 

~ncetlng to each Member entitled to Vote at the meeting. The notlce shall state the time, place, and 

purpose of the meeting. Notwithstanding the foregoing provisions, each Member who is cntilled to 

notice may waive notice, either before or ailer the meeting, by executing a waiver of such notice, or 



by participating, in person, by Proxy, or by telephone in the meeting. Unless this Agreement provides 

-aw 
otherwise, at a meeting of Members, the participation in person. by Proxy, or by telephone of 

Members holding Percentages which aggregate to not less than fifty-one percent (5 1 %), constitutes 

a quorum. A Member may Vote in person, by Written Proxy signed by the Member, by the 

Member's duly authorized agent, or by telephone. 

2. Except as otherwise provided i n  this Agreement, the aflinnative Vote of' 

llernbers holding a majority of the aggregate Percentages participating in the meeting by personal 

appearance, by Proxy or by telephone shall bc required to approve any matter co~ning before the 

iVembers. 

3.  ln lieu of holding a meeting, the Members may take action by written 

consents specifying the action to be taken, which consents must be executed and delivered to the 

C'ompany by not less than a Majority of the Members. Any such approved actiorl shall be 

effective immediately. 'The Company shall give prompt notice to all Members of any action 

approved by Members by less than unanimous consent. 

4. The following niatlers shall require the vote or consent of thc percentage 

interest of Mcmbers holding Class A Interests indicated afler each such item for such action to tx 

approved by the Members: 

a. A decisior~ to continue the business of the Colr~pa~ly after 

dissolution of thc Company ( 5  1 %); 

b. An arl~endtnent to the Articles of Organization or this Agreement 

( 5  1%); 

c. An in-kind distribution not made upon the dissolution of the 

('onipaly ( 5  1 %) ; ailti 

d. Removal of a Manager (60%). 

C. Persor~ul Scrvire. No Member, other than a nlernber acting as a Manager, shall be 

required to perfom serviccs for the Company solely by virtue of being a Menibcr. Unless 

approvcd by the Manager, no Menlber other than the Manager shall perform services for the 

Company or be entitled to compensation for scrviccs performed for the Company. 
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D. Duties of Parties. 

1. The Manager shall devote such time to the business and affairs of the 

Company as is necessary to carry out the Manager's duties set forth in this Agreenient. The 

Mariager shall present all opportunities for investment in properties, which arc presented or 

offcred to Manager or Manager's Affiliate, to the other Members and the other Members shall 

t1ai.e right of first refusal with respect to such investment opportunity. 

2. Exccpt as otlicnvise expressly provided in Sections V.D. I and V.D.3, 

nothing in this Agreement shall be dccmed to restrict in any way the rights of any Manager, 

hlcmber, or of any Affiliate of any Manager or Member, to conduct any other business or activity 

ivhatsoever, and no Manager or Member shall be accountable to the Company or to any other 

Member with respect to that business or activity even if the business or activity conipetcs with 

thc C'onipany's business. The organi~ation of the Clon~pariy shall be without prejudice to the 

ILlariagcr or Menibers' respective rights (or the rights of their respective Afliliates) to maintain, 

expaid, or diversify such other interests and aclivitics and to receive and enjoy profits or 

compensation thercfrom. The Manager and each Member waivcs any and all righ 1s the Manager 

or Member might otlicnsrise have to sliare or participate in such other iritct-ests or activities of any 

othor Malager or Member or the Mariager or Membcr's Affiliates. 

3. Each Membcr recognizes that the statenlent that a Manager's fiduciary 

duties are liniited to those specifically set forth herein provides for a more restricted 

i~~terprctation of the scope of such duties than would otherwise be applicable under California 

law. Nevertlleless, in order to reduce possible ruidiguities and to eli~iiitiatc potential litigation or 

other disputes arising out of such ambiguities, the Members consent to this more restricted 

definition of fiduciary duties. The only fiduciary duties a Manager owes to the Company and thc 

other Members are the duly of loyalty and the duty of care set forth In subdivisions (a) and (b): 

a. A Manager's duty of loyalty to the Company and the other 

Mcrnbers is limited to thc following: 

( 1 )  To account to the Company and hold as trustee for i t  any 

property, profit, or benefit derived by the Manager in the conduct or winding up of the 

Company's business or derived from a use by the Manager of Company property, including the 

appropriation of a Company opportunity, without the consent of the other Members; 
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( 2 )  To refrain from dealing with the Company in the conduct or 

"*v winding up of the Company business as or on behalf of a party having an interest adverse to the 

Company without the consent of the other Members. 

b. A hifanager's duty of care to the Conipany and to the Members in 

the conduct aid winding up of the Conlpany business is liniited to refraining fi-om cngaglng in 

grossly negligent or reckless conduct, intentional misconduct. or a knowing violation of l a i .  

4. Members ~ . h o  are not Managers do not havc, and shall not be dccrncd 10 

havc, fiducmy duties to the C'ontpany or to the Members exccpt to the extent any such fiduciar) 

duty shall bc based upon or arise out of another relationship or contract betwcen such Mcmbcr 

and the persol1 or entity asserting the existerlce o f a  fiduciary duty. 

E .  Iti~lc~ttitt~Ji~*utiot~ of h - 4  Ilfuttr~ger. 

I. Each Manager shall riot be liablc, responsible, or accountable, in drunages 

or other-wisc, to any Member or to thc Conlpany for ally act perhnned by such Managcr tvithln 

the scope of the authority conferred on such Manager by this Agreement, and within the standard 

of care specified in Section V.E.2. 

7 
-, 'I'tie Company shall indemnify each Manager for ally act perfbmed by the 

Managcr within the scopc of the autlmrity conferred on the Manager by this Agrccnlent, unluss 

such act co~lstitutes grossly negligent or reckless conduct, i~itcritional misconduct, or a knowing 

violatmn of' law. 

F. Power- of A!!ortwj~. 

1. Grant of Power. Each Member constitutes and appoints the Manager as the 

Member's true and lawful attorney-in-fact ("Attorney-in-Fact"), and in thc Member's name, 

place, and stcad, to make, execute, sign, acknowledge, and file: 

a. one or 111ore Articles of Organi~ation; 

b. all documents (including amcndn~cnts to Articles of Organization) 

which the Attorney-in-Fact deems appropriatc to reflect any amendment, change, or modification 

of this Agreement; 

c. all other certificates or other instruments required to be filed by thc 

Company under the laws of the State of California or of any other state or jurisdiction, including, 



without limitation, any certificate or other instruments necessary in order fbr the Company to 

continue to qualify as a Limited Liability Company under the laws of the State of California; 

d. one or more fictitious trade name certificates; and 

e. all documents that may be required to dissolve and terminate the 

Cornpny and to cancel its Articles of Organization. 

2. irrevocability. The foregoing power of attorncy is irrevocable and is couplcd 

with an interest, and, to the exrent permitted by applicable law, shall survive the death or disability 

of a Membcr. It also shall survive the Transfer ofa  Membership Intcrest, except that i f  the Assignec 

1s admittcd as a Member, this power of attorney shall survive the delivery of the assignn~ent for thc 

sole purpose of enabling the Attorney-in-Fact to execute, acknowledge, and file any docunients 

needed to effectuate the substitution. Each Member shall be bound by any representations made by 

[he Attorney-i 11-Fact acting in good faith pursuant to this power of attorncy, and cach Meniber hereby 

waives any and all defknses which may be available to contest, negate. or disaffirm the action of the 

Attorney-in-Fact taken in good faith under this power of attorney. 

. Arhitmtion of I>eudlock. If a Vote is required on any rnatter arising under this 

Agreement and there arc neither sufficient Votes to approve nor disapprove the matter, any Merrlbcr 
%ssw 

may require that tlze matter be submitted to arbitration in accordalcc with the rules ofthe American 

Arbitration Association. The arbitration shall be held in the city in which the Company's principal 

executive office is then situatcd. Each Menlber desiring to participate in such arbitration sllall be 

under a duty to ensure that the arbitration process proceeds expeditiously. 'l'he finding or ruling 

resulting Lion1 the arbitratiori shall be binding upon the Company and cach of its Members. 

Section VI 

I .  Transfer of Interests and W'itbdrawals of Members 

A. li-unsfer-s. Except as provided herein, no Member may Transfer all, or any portion 

of; or any interest or rights in, the Membership hltercst owned by thc ILlember. Each Member hereby 

acknowledges the reasonableness of this prohibition in view of the purposcs of the Company and the 

relationship of the Members. The attempted Transfer of any portion or all o f a  Membership Interest 



i n  tiolation of the prohibition contained in this Section V I A  shall be deemed invalid, null and void. 

-eaP and of no force or effect, except any Transfer mandated by operation of law and then only to the 

extent necessary to give effect to such Transfer by operation of law. 

I .  A Member may Transfer all or any portion of or any interest or rights in 

rile Mcrnber's Econoniic Interest if each of  the following conditions ("Conditions of Transfer") is 

satisfied: 

a. the Transfcr may be accomplished witliout registration, or similar 

proccss, undcr fcticral and statc securities laws; 

b. the trarisferec delivers to the Company a Writtcn agrce~nent to bc 

hound by the teruls of Section IV; 

c. the Transfer will not result in the termination of thc C'ompany 

pursuant lo IKC Section 708; 

d. tfic Transfcr will not result in the Cornpany being subject to thc 

Investment Company Act of 1940, as runended; 

C. the transferor or the transferee delivers the followi~ig inlorn~ation 

to tho Conipany: 

( 1 )  the transferee's taxpayer identification number; and 

(2) the transferee's initial tax basis in the lransfcned 

Mcrnbership Interest; atid 

C the transferor complics with the provisions set fort11 in Section VI.tZ.4. 

2 .  If the Conditions ofrl'ransfer are satisfied, the Mcnlber may TransSer all or 

any portion of thc Member's Econoinic Interest. The Transfer of a11 Econo~nic hterest pursuant 

to this Section V1.A shall riot result in the Transfer of any of the transferor's other Membership 

r~glits. The transferee of the Econonlic Interest shall have no right to: 

a. become a Member; 

b. exercise any Membership rights other than those specifically 

pertain~ng to the ownership of an Ecoriornic Interest; or 

c. act as an agent of the Company. 
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3. Each Member hereby acknowledges the reasonableness of the prohibition 

w contained in this Section V1.A in view of the purposes of the Conlpany and the relationsh~p of 

tlle Members. The attempted transfer of any Membership interest in violation of the prohibition 

contained in this Section V1.A shall be deemed invalid, null and void, and of no force or cffect 

esccpt any transfer mandated by operation of law and then only to the extent necessary to glke 

effcct to such transfer by operation of law. 

4. Right of First Refusal. 

a. If a Mernber (a "Transferor") rece~ves a bona fidc written ott'cr 

tc-hich the Menibcr dcsires to accept (the "Transferee Offer") from any other Person, including 

another Member (a "'Transferee") to purchase all or any portion of or any interest or rights in the 

Transferor's Economic Interest (the "Transferor Interest") then, prior to any Transfer of the 

'I'rans feror's lntcrest, the Transferor shall give the Company written notice (the "Transfer 

Notice") containing each of the following: 

( 1 ) the Transferee's identity; 

( 2 )  a true and complete copy of the Transferee Offer; and 

(3)  the Tr~isferor's offer (the "Offer") to sell the 'I'ransferor 

Merest to the Company for consideration equal to that contained in the Transferee Offer or, i f  the 

consideration specified in the Transferee Offer is not specified as cash, then for consideration in 

L1.S. Dollars cqual in  value to the consideration specified in the Transferee Offer (the "'Transfer 

13urchase Pricc"). 

b. The Offer shall be and remain irrevocable for a period (the "Offer 

Period") ending at 1 1 :59 P.M. local time at the Company's principal office, on the tliirtieth (30th) 

day following the date the Transfer Notice is given to the Compmy. At m y  time during the OffL-r 

Period, tile Company may agree to purchase the Transferor Interest by giving Written notice to 

the 'I'ransferor of its acceptance (thc "Offeree Notice"). The Transferor shall not be deemed a 

h4cnzber for the purpose of the Vote on whether the Company shall accept the Offer. If the 

Company agrees to purchase the Transferor Interest, the Offeree Noticc shall fix a closing date 

(the "Transfer Closing Date") for the purchase, which shall not be earlier than ten (1  0) or nlore 

than ninety (YO) days after the expiration of the Offer Period. 



c. If the Company does not agree to purchase the Transferor lnterest 

In its entirety within thirty (30) days after the Offer Date, the Company shall give immediate 

notice to that effect (the "Remaining Menibers Notice") to each Member, other than the 

Transferor (the "Remaining Members"). Such notice to the Remaining Members shall include a 

copy of the Transfer Notice and infort11 the Remaining Members of their right to purchase all, or 

a portion, of the Transferor Interest for a pro rata portion of the Transfer Purchase Price. 

d. 'The Reniainitlg Members Notice shall be and remain irrevocable for 

tlic remainder of the Offer Period. At any time during such period. a Reniaining Member may agrec 

to purcliasc the Transferor lnterest by notifying the Transferor in Writing that the Kc~naining 

Member intends to purchase all, but not less than all, of the Transferor lnterest. If two (2)  ur more 

Kcrnaining Members desire to agree to purchase the Transferor Interest, then, in tlic absence of a11 

agreement between or among them, each such Remaining Member shall purchase the Traisferor 

Intcrest in tlie proportion that such Member's respective Percentage bears to the totaJ Percentages 

of all of the Iiemaining Menibers who desire to agrcc to purchase the Transferor Interest, adjusted 

to reflect the portion, if any, of the 'I'raisferor Intercst to be purchased by the Company. 

e. If the Conipany or the Keniaining Members or both (collectively, 

thc Purchascrs") havc agreed to purchase the 'I'ransferor Interest prior to the end of the Offer 

Period, any I'urchaser may give writtcn notice to that effect to the Trarisferor specifyli~g a 

'I'ransfer Closing Date for the purcliase which shall be no earlier than ten ( I  0) nor later thm 

n~ncty (00) days after the expiration of the Offer Period. 

f. I f  neither the Company nor any Keniaining Member agrees to purchase 

the 'I'ransferor Interest (within the time aid in the manner specified in this Section), then the 

l'rarisferor shall be free for a period (the "Perniitted Transfer Period") of n m t y  (90) days after the 

expiration of the Offer Penod to Transfer the Transferor Interest to the Transferce, for the sane  or 

grcater prlce and on the same tenns m d  conditions as set forth in the Transfer Notice. The Transfer 

shall be subject, however, to the Conditions ofTransfer (other than Section V1.A. 1). If theTransferor 

does not Transfer the Transferor's Interest within tlie Permitted Transfer Period, the Transferor's 

right to Transfer the Transferor Interest pursuant to this Section shall cease and terminate. 

g. Any Transfer by the 'I'ransferor after the last day of the Pennitted 

Transfer Period or without strict cornpliaice with the terms, provisions, and conditions of this - V ( la Ahon P m m c  I I A h p  agr 6705 wprt  24 



Section and the other terms, provisions, and conditions of this Agreement. sllall be null and void 

'QP 
and of no force or ef'fect. 

5 .  Rights of Transferee of Membership Interest. 

a. Notwithstanding anything contained herein to the contrary, the 

transferee of all or any portion of a Mcnibership Interest shall not be entitled to become a 

%!ember or exercise any rights of a Member unless the Members consent as provided i n  the next 

subsection. Thc transferee sliall be entitled to receive, to the extent transfcrred, the distributions 

to whrch the transfcror would be entitled. 

b . Any transferee of a Menlbcrship interest desiring to become a 

hlernber shall give wn tten notice to thc Company requesting that such transfcrcc hc admitted as a 

Member. The Company map, but shall be under no obligation to, submit the matter to the 

Members for tl~cir Vote or consent. 'I'he transferee shall only becottic a Membcr upon the Vote or. 

consent of the Manager, and sucli transferee fulfilling any other cunditio~is iniposcd by thc 

C'ompany upon such admission. 

c. The Conipany, and any transfcrcc adrnrtted as a Merilber pursuant 

to the tenils ofthis Agreement, sliail indemnify and hold harndcss the person Sro111 whom such 
'W 

new Member's Membersh~p Interest derived (the "Prcdccessor Me~nber"), tiom arly and all 

clarrns, dernands, and liabilities that may be asserted against such Predecessor Member based 

upon or arising out of such Predecessor Member's Membership Interest, provided, however, that 

if'the ncw Menibcr has acquired only a portion of the I'redccessor Mernbcr's Mcmbcrship 

Interest, the obligations of the Company and sucli new Mcmber hereunder shall be linii ted to 

such proportio~ial aniount of m y  such claim, demand, and/or liability. 

d. No transferee, assignee or other clainmit as to all or any portton of 

the Membership lnterest of any Member shall have any right to obtain infonilation from the 

Company, or to inspect the books, records, or property of the Company, unless and until such 

person has become a Member in accordance with the provisions of this Agreement. 

1 .  No Member shall have the right or power to effect a Voluntary 

Wiqdrawal horn the Company. 



2. "lrn~oluritary Ct'ifhcir.awn1" means, the renioval of a Marlager pursuarit to 

Section V.B.4.d. 

C. Rcqttrr-ed Bq.our. In the event of the remolral of a Manager pursuant to Section 

V.B.4.d. such Manager shall be entitled to receive from the Company an amount equal to the 

Appraised Value ofits Membership interest, as detcrniincd by the provisions of Section V1.D b c l o ~  . 

D . A p p a  i s d  I"u11d P.  

1 .  'Thc temi "Appraised Value" nieans the appraised value of the C'otnpaiiy as 

llercinafler provided. Within forty-five (45) days after demand by either one to the other. the 

Company and the removed Manager shall each appoint an appraiser to cietcrniinc the value of the 

C'onnpany. If the two appraisers agree upon such value, they shall jointly render a single wnttcn 

rcport stating that value. If the two appraisers ca~iriot agree upon the value of the Company, they 

shall each rendcr a separate written rcport and shall appoint a third appraiser. who shall appraise 

the Conlpany, dcterniirie its valuc, and render a written report of sucli appraiser's opiniori 

thereon. Each party shall pay the fees arid other costs of the appraiser appointed by such party, 

and the fees and other costs of the third appraiser shall be shared equally by 110th parties. 

2. The valuc contained in the albresaid joint written report or writtcn report of 

thc third appraiscr, as thc case niay be, shall be the Appraised Value; provided, howevcr, that i f h c  

value ofthe equity contained in thc appraisal report of the third appraiser is n~orc  than the highcr of  

thc first two appraisals, the higher of the first two appraisals shall govern; and provided, further, that 

if the value of the equity contained in the appraisal report of the third appraiser is less than thc lower 

of the first two appraisals, thc lower of thc first two appraisals shall govern. 

3. The appraisers shall not reduce the Appraised Value due to the restrictions 

on the '1.ransi'cr of a Membership Interest as set forth in this Agreement or due to tlic ill ~quidi ty of 

any Member's Membership Interest. The appraisers shall appraise the Company on a fair tt~arket 

value method. 

E. Triggering Events. On the happening of m y  of the following events (Triggering 

L-\.t.nts) with respcct to a Member, the Company and the other Members shall have the option to 

purchase all or m y  portion of the Membership Interest i11 the Company of such Member (Selling 

Member) at the price and on the tenns provided in Section V1.H of this Agrcernent: 



I .  the death or incapacity of a Member; 

2, the bankruptcy of a Member; 

3. the winding up and dissolution of a corporate Member, or merger or other 

corporate reorganization of a corporate Member as a result of which the corporate Member does 

not survive as an entity; 

I'ach Member agrees to promptly give Notice of a Triggering Event to all other Membcrs. 

1;. hfizr-ital Dissolitrm or L)cwth ? f i r  Sr)orrso. Notw thstanding any otlicr pro\ I s m s  

of this Agrecrnent: 

1. If, in con~iection with tlic divorce or dissolution of the marriage of a 

Member, any court issues a decree or order that transfers, confirms, or awards a Membership 

Interest, or any portion thereof, to that Member's spousc (an Award), then, notwithstanding that 

such transfer would constitute an unpennitted Transfer under this Agreement, that Member shall 

Iiave the right to purchase from his or her former spouse the Membership Interest, or portiori 

thereof, that was so transferred, and such fornicr spouse sl~all sell the Membership Interest or 

portion thereof to that Member at the price set forth in Section Vl.1-i of this Agreement. If the 

hiember has Sailed to consunmiate the purchase within 180 days after the Award (the Expirat~on 

Date), the Cornpany and the other Members shall have the option to purchzse h 1 1 1  the former 

spouse the Membership Interest or portion thereof pursuant to Section Vl .G of this Agreement; 

provided that the option period shall commence on the later of ( I )  the day following the 

Expiration Date, or (2) the date of actual notice of the Award. 

2 .  If, by reason of the death of a spouse of a Member. any portion of a 

Membership Interest is transferred to a Transferee other than ( 1 )  that Member or (2) a trust 

created for the benefit of that Member (or for the bc~iefit of that iMember and any eombinatiori 

bctweeri or among the Member and the Member's issue) in which the Member is the sole Trustee 

and the Member, as Trustee or individually possesses all of the Voting Interest included in that 

Membership Interest, then the Member shall have the right to purchase the Membership Interest 

or portion thereof from the estate or other successor of his or her deceased spouse or Transferee 

of such deceased spouse, and the estate, successor, or Transferee shall sell the Membership 

Interest or portion thereof at the price set forth in Section V1.H of this Agreement. If the Menlbcr 



has failed to consummate the purchase within 180 days after the date of death (the Expiration 

Date), the Company and the other Menibers shall have die option to purchase from the estate or 

other successor of the deceased spouse the Membership interest or portion thereof pursuant to 

Section V1.G of this Agreement; provided that the option period shall coninieence on the later of 

( 1 )  tlie day following the Expiration Date. or (2) the date of actual notice of the death. 

G. O , I ) I L ~  Per-iod.~. On the receipt of aclual notice of any Triggering Event by the 

otlicr Members, the Company shall have the option, fbr a period ending 30 calender days 

t'ollow~ng the detcrnllnalion of the purchase price as provided in Section VI.II, to purchase tlic 

Menhership Interest in the Company to which the option relates, at the price and on tile terms 

provided i n  Section VI.H, and tlic other Members, pro rata in accordancc with their prior 

membership of 30 days thercafter, to purchase the Menibersliip interest in the Cornpmy not 

purchased by the Company, on the same teniis a~ld conditioi~s as apply to the Company. I f  all 

other Menll~ers do not elect to purchasc the entire reniaining ~Meriibcrshiy Interest in the 

Company, then the Menibers electing to purchase shall have the right, pro rata in accordancc 

with their prior Membership Interest i n  the Coinpany, to purcliase tlic addi tiotial Membership 

Interest in the Company available for purchasc. 'I'hc trmsfkrec of tllc Membership lnterest in the 

Company that is not purchased shall hold such Membership Interest in the Company subject to 

all of the provisioris of this Ageemcnt. 

I I .  Opotl I'urc*lrase 13r.rce. Ilic purchasc price of the Menibersliip lntercst that is the 

sul.tject of  an option under this Agreement shall be tlie Fair Market Value of sucli rnenlbersilip 

interest as deten~iiiied u~idcr this Seclio~i V1.H. Each of the selling and purchasing parties shall use 

h ~ s ,  her or its best efforts to mutually agree on the Fair Market Value. If the parties are unable to so 

agrco w~thin 30 days ofthe date on which the option is first exercisable (the Option Date), the selling 

party shall appoint, within 40 days ofthe Option Date, one appraiser, and the purchasing party shall 

appoint within 40 days of the Option Date, one appraiser. The two appraisers shall within a period 

of five additional days, agree on and appoint an additional appraiser. The thrcc appraisers shall, 

wthin 60 days after the appointment of the third appraiser, determine the Fair Market Value of the 

Membership Interest in writing and submit their report lo all the parties. The Fair Market Value shall 

be detem~ ined by disregarding the appraiser's valuation that diverges the greatest fiotn each of the 

other hvo appraisers' valuations. and the arithmetic mean of the reniaining two appraisers' valuations, 



shall be the Fair Market Value. Each purchasing party shall pay for the services of the appraiser 

d- selected by it ,  plus one-half of the fee charged by the third appraiser. The option purchase price as 

so detern~incd shall be payable in cash. 

Section VII 

' I .  Dissolutioa, Liquidation, and Termination of the Company 

A .  Ervrrts o/'Drssolu[iorl. Tlie Company shall be dissolved upon the happening of any 

of the following events: 

I .  upon the Writteri agreemelit o f a  Majority i n  Intcrest of the Mc~nbers; or 

2. upon the death, withdrawal, resignation, expulsion. bankruptcy, or 

dissolution ol'all Managers, unless a Majority in Interest of the rernaining Mcmbers, within 

ninety (90) days after thc occurrence of the tcnnination of thc Meniber's intercst iri the Company, 

clect to continue any business of the Compiu~y. For purposes of this Sectio~l Vll.A.2, a "Majority 

i i l  111tcrcst" means a majority of both capital and profits interest. as determined under Rcvenuc 

I'roccdure 94-40, l 99428 l.K.13. 129. 
W s a  

13. I-'rocedurcJhr Witrdittg Lb) und f~issolurion. If the Company is dissolved, tlic 

Manager shall wind up its affairs. On winding up of the Company, thc assets of the Company 

sliall bc distributed. first to creditors of the Company, including Interest Iloldcrs who are 

creditors, in satisfaction of the liabilities of the Company, and then. to the Interest f-ioldcrs i n  

~tocordmce with Scction 1V.A.2. 

C'. filing ofC'crt~fic.ate of(i~nc~cllu/ion. Upon completion of Lhc affairs of the 

('ornpany, the Manager shall promptly file tlic Certificate of Cancellation of. Articlcs of 

Organimtion with ttlc Secretary of State. If there is no Manager, then the Certificate of 

Caiccllation shall be filed by the remaining Mcmbers; if there are no rernaining Members. the 

Certificate shall be filed by the last Person to be a Member; if there is neither a Manager, 

remaining Members, nor a Person who last was a Member. the Certificate shall be filed by the 

legal or personal representatives of the Person who last was a Member. 



Section VIIl 

1 1  Books, Records, Accounting, and Tax Elections 

A. Butlk Accounts. All funds of the Company shall be deposited i n  a bank account or 

accounts opened in the Company's name. The Manager shall determine the financial institution 

or institutions at which thc accounts will bc opencd and maintained, thc types of accounts. and 

thc Persons who will have authority with respect to the accounts and the furids therein. 

I3. Hooks and Rcmrrls. 

1 .  The Manager shall keep or cause to be kept cornplete and accurate books, 

records, and financial statements of the Company and supporting documentation of transactiolis 

with respect to thc conduct of the Company's business. 'The books, records, and financial 

statements of thc Company shall be maintained on the cash method of accounting. Such books. 

records. financial statements, and documents shall include, but not be limited to, the following: 

a. a current list of the f~dl  name and last known business or residence 

address of each Menlbcr and Interest Holder, in alphabetical order, with the Contribution and the 

share in profits iuld losses of each Meniber arid Interest Iiolder specified in such list; 

b. a current list of the full name and business or residence address of 

each Manager; 

c. the Articles of Organization, including all a~~lel ldment~,  and any 

powors-of-attorney under which the Articles of Orgimization or arnendments were executed; 

d. federal, state, and local income tax or informatio~l returns and 

reports, ifany, for the six most recent taxable years; 

e. this Agreement and m y  amendments thereto; a~ld any powers-ol- 

altonicy under which this Agreement or anlerldrnents were executed; 

f. financial statements for the six most recent years; 

g. internal books and records I'or the current and three most recent 

years; and 

h. a trite copy of relevant records indicating the anount, cost. and 

\ d u e  of all property, which the Con~pmy owns, claims, possesses, or controls. 



2. Such books, records, and financial statements of the Company and 

supporting docurr~er~tatiorl shall be kept, maintained, and available at the Company's office 

ivithin the State of' California. 

C. Right to Itlspcct Boob i r r d  Records; Receilv It fortrrutior~. 

I .  Upon the reasonable request of a Member fbr a purposc reasonably related 

to the interest of that Member, the Mariagcr shall promptly deli\er to thc requesting Member at 

the expense of the Company a copy of this Agreement, as well as the infonilation required to be 

maintained by the Company under subparagraplls (a), (b), and (d) of Scction VI1I.B. I. 

2.  Each Member and Manager has the right upon reasonable request, and for 

purposcs reasonably related to the interest of that Member or Manager, to do thc following: 

a. to inspect and copy during normal business hours any of the 

records required to be nlaintairicd by the Company under Scction V1II.B. 1 ; and 

b. to obtain from the Conlpany promptly aftcr becoming available. 

a copy of the Company's federal, state, arid local income tax or infomiation returns for each year. 

3. If a Manager tias cxecutcd an amendment to the Articles of Organization 

or this Agreement pursuant to a power of attorney from the Members, such Manager must 

promptly furnish to the Members a copy of such anlendmcnt. 

4. The Manager shall send or shall cause to be sent to each Member or 

Intcrcst I-loldcr within ninety (90) days aAcr the end of each fiscal year of tlic Company: 

a. such infomiation as is necessary to completc federal arid slate 

incotrle tax or infornlntion returns. 

5 .  Unlcss otherwise expressly provided in this Agrecnlcnt, the inspecting or 

rcquestmg Member or Manager, as the case may be, sliall reimburse the Company for all reasollahlc 

costs and expcnses incurred by the Company in connection with such inspection and copy~ng of the 

C'onipany's books and records and the production and delivery of m y  other books or records. 

D. Ailrlutrl Accotrt~tltrg Pcnotl. The annual accounting period of the Cornpimy shall 

bc 11s taxablc year. The Manager, subject to the requireliients and limitations of the Code, st1311 

seiect the Company's taxable year. 

E. Tru- Mutters Parmer The Manager shall be the Tax Matters Partner for purposes 

of IKC Section 023 1(a)(7), and shall have all the authority granted by the Code to thc Tax 



Matters Partner, provided that the Manager shall not have the authority without first obtainins the 

'- 
consent of all Members to do any of the following: 

1. Enter into a settlement agreement with the lntemal Revenue Service that 

purports to bind the Members. 

2. File apetition as contemplated in LRC Section 6226(a) or IRS Section 0228. 

3. Intemene in any action as contemplated in IRC Section 6226(b)(5). 

4. File any requcst contemplated in LKC Section t1227(b). 

5 .  Entcr into an agreement extending the period of'lirnitations as 

contc~nplatcd in IKC Section 622Y(b)(l)(B). 

F. T(LY Elections. The Manager shall have the authority to niake all Company 

elections pemiitted under the Code, including, without limitation, elections of methods of 

dcpreciatiori arid elcctions under IKC Section 754. The decision to make or not make an elcctiorl 

shall be at the Manager's sole and absolute discretion. 

G. Title to C'ontpc~ny Property. All real and persanal property acquired by the 

Company shall be acquired and held by the Company in the Con~pany's name, or if required by 

Icnding restrictions in a wholly owned subsidiary of tlle Company. 
syy 

Section IX 

IN. General Provisions 

A. Assumnces. Each Member shall execute all certificates and ott~er docut~icnts and 

shall do all such filing, recording, publishing, and other acts as the Manager deems appropriate to 

comply with the requirements of law for the forniation and operation of the Conipany and to 

coniply with any laws, rules, and regulations relating to the acquisition, operation, or holding of 

the property of the Company. 

B. Notificatiotu. Any notice, demand, consent, election, 0ffL.r. approval, request or 

othcr communication (collectively. a "notice") required or pennitted under this Agreement must 

be in Writing and delivered personally, sent by certified or registered mail, postage prepaid, 

rctum receipt requested or sent by ovcrnight courier. Any notice to be given hereunder by the 

Company shall be given by the Manager. A notice must be addressed Lo an Merest Holder at the 

O 4 a.&i-+m P r a m c  I I C o p q r  b7fJ5 wp!  3 2 



Intercst Holder's last-known address on the records of the Company. A notice to the Company 

'W 
must be addressed to the Company's principal oflice. A notice delivered personally will be 

deemed given only when acknowledged in Writing by the Person to wborn i t  is delivered. A 

n o t m  that is sent by Mail will be deemed given thrce (3)  business days after it is Mailed. A 

not~ce that 1s sent by couner will be deemed given one ( 1 )  business day after i t  is counered. Any 

party may designate, by notice to all of the othcrs, substitute addresses or addressees for notlces; 

and, thereaftcr, notices arc to be d~rected to those substitute addresses or addressees. 

C'. .Sj~ec.$c Pctfirtnmcc. The parties recogni~e that ~rrcparable injury wi 11 result 

Srom a hrcacli of any provision of this Agrcemcnt and that money daniages will be inadequate to 

hilly rcmcdy the injury. Accordingly, in the event o f a  breach or thrcatcncd breach ofoiie or rliorc 

of the provisions of this Agreemcnt, any party who may be injured (in addition to any othcr 

rcniedles which may be available to that party) shall be entitled to one or nlore preliniinary or 

pcnnancnt orders (i) restrain~ng and enjoining any act which would constitute a breach or ( i i )  

conlpciling thc performance of any obligation which, if not perfonncd, would constitute a brcach. 

D. Irrtegruriorr. This Agrcenicnt constitulcs the complcte arid exclusive statcrnent of the 

agreement among the Members. I t  supersedes all prior written and oral statements, including any 
**UI 

prlor rcprcscntation, statement, condition, or warranty. Except as expressly provided othemisc 

I~erclti, this Agrcenient may not be a n ~ c ~ ~ d e d  willlout the Written corlscnt of all of the Members. 

1. Applicwhle Lcrr,: Thc internal law, not the law ofconfl~cts, ofthc State of 

C'ahfi~m~a, shall govcni a11 questions concerning the construction, \validity, and interpretation of 

this Agrcc~nent and the perfonnmce of the obligations imposed by this Agree~nent. 

F. Ilcudlngs. The headings herein are ir~serted as a matter ofconveriience only a d  

do not define, limit or describe the scope of this Agreement or the intent of the provisio~ls hereof. 

G.  Ilrtttiltrg Pro\+lsiorrs This Agreement is billding upon, and to the limited extent 

specifically provided hereln, inures to the benefit of, the parties hercto and their respective heirs, 

executors, administrators, personal and lcgal rcprescntativcs, successors, and assigns. 

H. J~rrsrlicfiott mtl i'ettne. Any  suit involving any dispute or matter arising under 

thls Agreement may only bc brought in the appropriate United States D~strict Court in Californ~a 

or any California State Court having jurisdiction over the subject matter of the dispute or matter. 



All Members hereby consent to the exercise of personal jurisdiction by any such court ~ t h  

respect to any sucli proceedirig. 
w 

I. /uterprefatim. Cornnion nouns and pronouns shall be deemed to refer to the 

~nascul~nc, feminine, neuter, si~lgular and plural, as the identity of the Person may in the contest 

require. Kcferences to articles. sections (or subdivisions of sections), exhibits, annexes or 

schedules are to tl~ose ofthis Agreement, urlless otherwise indicated. 

J .  S e p u h ~ l i ! \ *  uf/'rovisio~ts. Each provision of this Agreenicnt shall be cons~dered 

separable; and if, for any reason, any provision or provisions hcrein are dctern~ined to be imdid 

and contrary to any existing or future law, suctl invalidity shall not impair the operation of  or 

alTcct those portions of this Agreement which are valid. 

K. Ci) tm~~rpur~s.  This Agreement may be executed simultaneously i n  two or more 

counterparts, cach of wll~ch shall be deemed an original and all of which, when takcn together, 

constitute one arid the same docunle~it. Thc signature of any party to a t y  counterpart shall bc 

deemed a signature to, and may be appended to, any other counterpart. 

I,. C 'erfrficctcc. A Membership Interest shall be represented by a certi h a t e  of 

mcmbership (See Exhibit C'). The exacl contcnts of a certificate of mcmbership may be 

dctormined by action of the Managers but shall be issued substantially in confoniiily with the 

follow ing requirements. The certificates of n~enibership shall be respcctivcly numbered serially. 

as they are issued, shall bc impressed wilh the Conipariy seal or a facsimile thereof, if any. and 

shall be signed by the Manager of the Company. Each certificate o f  membership shall state the 

name of the Company, the fact that the Company is organized under the laws of the State of 

California as a limited liability compaliy, the name of the person to ~vhom the certificate IS 

~ssucd, the date of issue and the I'ercentagc Inlcrest rcprescnted thereby. A statemcut of tlic 

des~gna~ions. preferences, qualificatioi~s, limitations, restrictions and spcclal or rclativc rlgllts of 

the Membership Interest, if any, shall be set forth in full or sunm~ar i~ed on the face or back of the 

ccrtificates which the Company shall issue, or in lieu thereof, the certiiicate may set forth that 

such a statement or sunlrnary will be funiished to any holder of a membership Interest upon 

request without charge. Each certificate of membership shall be othenvisc in such form as may 

be detcnnincd by the Manager. 



M. Estoppel Cei-f~Jicute. Each Member shall. within ten (10) days after Wrrtten 

request by the Manager, deliver to the requesting Persoli a cenilicate stating. to the Member's 

knowledge, that: (a) this Agreement is in full  force and effect; (b) this Agreement has not beeti 

modified except by any instrunlent or instruments identified in the certificate; and (c) there is no 

dehult hereunder by such Menil>er, or if there is a defidult, the nature and extent tl~ereof (See 

E s h ~ b i t  D). If the certificate is not received within the 10-day period. the Manager shall execute 

and de l~vcr  lhc ccrtificate o n  behalf of the requested Member, without qualification, pursuarlt to 

t l x  power-of-attorney granted i r ~  Sect~on V.F. 

END OF AGREEMENT 

SIGNA'I'URE I'HOVISIONS FOI,L,OM' 



IN WITNESS WHEREOF. the parties have executed. or caused this Agreeolent to be 

csecuted as of the date first above wrritten. 
<- 

MANAGER: 

INI'TIAL MEMBERS: 

Class A Interest 

('lass B interest 

/ 

By: - -. - ,, 
-+-----_-._~ - 

' . :  - - 
Richard C. Kirchner 



[attach copy of fbnn LLC- 1 J 
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RESOLUTION OF MEMBERS OF ALTON PRESERVE, LLC 

-s-- The undersigned being all ofthe members of the Alton Preserve, LLC, a California 
limited liability company ("the Company"), hereby enter into this Resolution to authorize, 
approve, and ratify the following: 

1.  Harvey 0 Rich, Managing Member of the Company, may execute any and all 
agreements between and/or among the U.S. Fish & Wildlife Service ("USFWS"), the California 
Department of Fish and Game ("CDFG"), and the Company, including, but not limited to, those 
agreements required by USFWS and CDFG to establish the Alton North Conservation Bank 
("ANCB") and to transfer the ANCB to the State of CaliforniafCDFG. 

2. Harvey 0. Rich may negotiate and execute any and all commitments, indemnities, 
certificates, affidavits, applications, notices and any other instruments or agreements to 
effectuate the agreements between and/or among the USFWS, the CDFG, and the Company 

3. Harvey 0. Rich may take any action which Harvey 0. Rich determines to be 
appropriate to effectuate the transaction contemplated by the agreements between andlor among 
the USFWS, the CDFG, and the Company. 

4. The Company approves and ratifies all actions heretofore taken by Harvey 0. k c h  on 
behalf of the Company including, but not limited to, any and all agreements entered into by 
Harvey 0. Rich on behalf of the Company with either the USFWS and/or the CDFG. 

ALTON PRESERVE, LLC, 
A California A Limited Liability Company 

Pelton Investments, LLC consents to Alton Preserve, LLC entering into the above agreements: 

Pelton Investments, LLC, 
A California Limited Liability Company 

-! 

Its: ~ i n a ~ i n ~  Member 
Date: ./ 7 g& 07 


