Item No. 19
STAFF SUMMARY FOR DECEMBER 6-7, 2017

19.

CULTURED ABALONE FARM KELP HARVEST LEASE (CONSENT)

Today’s Item

Information ☐

Action ☒

Approve lease for The Cultured Abalone Farm, LLC to harvest kelp in Kelp Bed No. 26.
Summary of Previous/Future Actions




FGC awarded lease of Kelp Bed No. 26
FGC approved lease transfer
Today, approve lease

May 26, 2011
Aug 6, 2014; San Diego
Dec 6-7, 2017; San Diego

Background
FGC has authority to lease to any person the exclusive privilege to harvest kelp in any
designated kelp bed defined in regulation under terms agreed upon between FGC and the
lessee (Fish and Game Code Section 6700, and Title 14 Section 165.5). In May 2011, FGC
awarded The Cultured Abalone, Inc. a five-year kelp bed lease in Santa Barbara County for
Kelp Bed No. 26.
In Apr 2013, The Cultured Abalone, Inc. requested that the awarded lease be transferred to its
newly-created limited liability corporation (The Cultured Abalone Farm LLC), prior to lease
execution. FGC approved the lease transfer in Aug 2014; however, the lease has remained
unexecuted due to questions on lease terms. The delay was due, in part, to revisions
undertaken by then-legal counsel for FGC, California Department of General Services (DGS)
review, and subsequent negotiation of resulting terms between lessee and FGC staff. Today,
the proposed lease is presented to FGC for final approval prior to execution (Exhibit 1). The
originally-approved five-year term would commence upon execution of the lease agreement
following today’s approval and final approval by DGS. Note that minor alterations to the final
lease may be necessary if additional requirements are identified by DGS.
Significant Public Comments
1.

Doug Bush, The Cultured Abalone Farm, submitted a letter of intent to renew the
lease for Kelp Bed No. 26, under an expectation that the lease associated with today’s
action would be made retroactive to the original date of FGC approval and, therefore,
require immediate renewal (Exhibit 2). FGC staff has explained to Mr. Bush that, since
the lease has not been executed to date, the five-year term has yet to commence. Mr.
Bush shared with staff that he intends to withdraw the renewal request if the lease is
approved and executed to commence with a full five-year term.

Recommendation
FGC staff: Under a motion to adopt the consent calendar, approve granting the exclusive
privilege of harvesting kelp at Kelp Bed No. 26 as presented in Exhibit 1, with authorization to
the FGC executive director to make minor changes identified through DGS review.
DFW: Approve lease as presented.

Author: Susan Ashcraft
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Exhibits
1.
2.

Final draft lease for Kelp Bed No. 26
Email from Doug Bush, The Cultured Abalone Farm LLC, received Oct 10, 2017

Motion/Direction
Moved by __________ and seconded by __________ that the Commission adopts the
Consent Calendar, items 18-19.

Author: Susan Ashcraft

2

LEASE GRANTING THE EXCLUSIVE PRIVILEGE
OF HARVESTING KELP AT KELP BED NO. 26
THIS LEASE GRANTING THE EXCLUSIVE PRIVILEGE OF HARVESTING KELP AT Bed No.
26 (“Lease”) is made and entered into upon execution, by and between The Cultured Abalone
Farm, LLC, (“Tenant”) and the California Fish and Game Commission (“State”) with
reference to the following facts:
RECITALS
WHEREAS, Fish and Game Code Section 6700 authorizes State to lease to any person the
exclusive privilege to harvest kelp in any designated kelp bed if it determines that such lease
is in the public interest; and
WHEREAS, Tenant desires to lease Kelp Bed No. 26 to harvest kelp to provide feed for
abalone aquaculture; and
WHEREAS, State desires to enter into a lease agreement for the exclusive privilege to harvest
kelp in any designated kelp bed if it determines that such lease is in the public interest; and
WHEREAS, On May 26, 2011, State awarded a lease for Kelp Bed No. 26 to The
Cultured Abalone, Inc.; and
WHEREAS, The Cultured Abalone Farm, LLC is the successor in interest to The Cultured
Abalone, Inc.; and
WHEREAS, On August 6, 2014, State awarded the lease for Kelp Bed No. 26 to Tenant;
NOW THEREFORE, On Dec 7, 2017, State approved terms and conditions for the lease
contained herein.
TERMS AND CONDITIONS
1.
LEASE. State hereby grants to Tenant the exclusive privilege to harvest kelp in Kelp
Bed No. 26 upon and subject to the terms and conditions of this Lease.
2.
DESCRIPTION. This Lease covers those areas comprising approximately 0.60 square
miles as described in Title 14, California Code of Regulations, Section 165.5(j) as Kelp Bed
No. 26.
3.
TERM. This Lease is for a term (“Term”) commencing on the date last signed below
(________________) and ending five years after (on ________________), unless renewed or
sooner terminated in accordance with its terms.
4.
MODIFICATION OR TERMINATION. Fish and Game Code Section 6700 requires
that any exclusive lease to harvest kelp, granted by State, must be in the public interest, as
determined by State.
5.

ROYALTY. In addition to any kelp harvesting license fee required, Tenant shall pay
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State a royalty rate of $2.00/ton of wet kelp harvested from the leased area.
6.
ADVANCE PAYMENT. On penalty of lease forfeiture, commencing January 1st of
each year during the term of this lease, Tenant, on or before the date due, shall pay to State a
nonrefundable advance payment of $1,800.00, calculated by multiplying the royalty rate in
Paragraph 5 herein times the 0.60 square miles of bed pursuant to Title 14, California Code of
Regulations, Section 165.5(j) times 1,500, computed pursuant to Title 14, California Code of
Regulations, Section 165.5(g). Kelp harvested from Kelp Bed No. 26 will be credited against
this advance payment at the royalty rate payable under Paragraph 5, until the deposit has been
depleted. Kelp harvested in any calendar year after January 1 of the year this Lease first was
entered into, in excess of the amount covered by the advance deposit for that year shall be
assessed at the end of each month at the basic royalty rate in Paragraph 5. Advance payments
shall be delivered to Department of Fish and Wildlife, Administrative Services Branch, 1416
Ninth Street, 12th Floor, Sacramento, California 95814 on or before January 15. Any surplus
remaining from the annual advance payment shall be credited to the following annual advance
payment. Payment shall be made to State in lawful money of the United States, provided that,
if any payment made by a check, draft or money order is returned to State due to insufficient
funds or otherwise, State shall have the right, upon written notice to Tenant to require Tenant
to make all subsequent payments in cash, or by cashier's or certified check.
7.
RENEWAL. If State determines Tenant has complied with the terms of the Lease, the
Tenant shall have a prior right to renew the Lease on terms agreed upon with State. To
preserve this prior right, Tenant must request to renew this Lease by written notice to State
mailed at least 120 days and not more than 180 days prior to the expiration of the current term.
If such notice is not timely given, or if Tenant is not in compliance with the terms of the existing
Lease, the existing Lease, including any right to renew, shall terminate upon expiration of the
then current term. State and Tenant agree that if, by the date the existing Lease is to expire,
the terms of any renewal lease have not been agreed to, State may cease negotiations and
declare this Lease terminated with no right to renewal. Notwithstanding the foregoing, State
and Tenant, at any time during the term of this Lease, may negotiate and enter into a new lease
on terms agreed upon between them. In no event shall Tenant’s period of occupancy under
the initial term of this Lease extend beyond 20 years. Similarly, the term of any renewal of this
Lease shall not exceed 20 years.
8.
LATE PAYMENT. Payment of advance payments are timely if received by State on or
before January 15. Any advance payment not received by State by January 15, regardless of
whether the due date falls on a Saturday, Sunday, or holiday, will be subject to a late penalty
consisting of an administrative charge, calculated at the rate of ten percent (10%) of the amount
of the late payment. The parties agree that the late charge represents a fair and reasonable
estimate of the costs State will incur because of late payment. Acceptance of the late charge
by State shall not constitute a waiver of Tenant's default for the overdue amount, nor prevent
State from exercising other rights and remedies granted under this Lease. Tenant shall pay
the late charge as additional rent within 30 days of the due date of the original payment.
Any annual advance payment not received by State within ninety (90) days of January 15 shall
constitute a breach of Lease, giving rise to State's remedies as set forth herein.
Payments of royalty assessments due after exhaustion of the advance payment are due by the
10th day of the month following the assessment. At the end of each calendar year, Tenant shall
be assessed a late payment fee of $100 for each month that royalty payments due to the State
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are received after the 10th day of the month for which they are due. Failure of Tenant to submit
royalty payments due to the State by the 10th day of the month for which they are due for more
than three (3) months in any calendar year shall constitute a breach of Lease, giving rise to
State’s remedies as set forth herein.
Upon written request by Tenant to State, demonstrating unusual or extenuating circumstances
causing the late payment, State, in its sole discretion, may waive the late charge or penalty.
9.
HOLDOVER. If the Term in Paragraph 3 expires and the Lease has not been renewed
pursuant to Paragraph 6, and Tenant remains in possession of the Lease area with State’s
express or implied permission, Tenant shall become a tenant from month to month only, subject
to all the provisions of this Lease except Paragraphs 3 and 6. During this holdover tenancy,
kelp harvest may continue and paid for at the bid royalty rate in accordance with Paragraph 5.
It is expressly understood that a holdover tenancy does not create any right of renewal beyond
that provided by Fish and Game Code Section 6704 as set forth in Paragraph 6, and that the
only purpose of a holdover tenancy is to allow continuity of use of the property while State
continues to negotiate renewal terms or undertakes to issue a new lease to the highest
responsible bidder pursuant to Fish and Game Code Section 6702 and Title 14, California Code
of Regulations, Section 165.5. If either party desires to terminate such holdover tenancy, it shall
give the other party not less than thirty days advance written notice of the date of termination.
10.
INCORPORATION BY REFERENCE. The provisions of Chapter 6 of Division 6 of the
Fish and Game Code (commencing with Section 6650) and the regulations at Title 14,
California Code of Regulations Sections 165 and 165.5, are made part of this Lease by this
reference. If there is a conflict between any term or condition of this Lease and any of the
provision(s) incorporated by reference in it, the incorporated provision(s) shall control.
11.
INDEMNITY. (For purposes of this Paragraph, the term, “State”, shall include the
California Department of Fish and Wildlife as well as the California Fish and Game
Commission). Tenant hereby waives all claims and recourse against State, including the
right to contribution for loss or damage to persons or property arising from, or in any way
connected with or incident to this Lease, except claims arising from, and only to the extent
of the gross negligence or willful misconduct of State, its officers, agents or employees.
Tenant shall notify the Department of Fish and Wildlife Kelp Coordinator immediately in
case of any serious accident, injury, or casualty on, or potentially related to, the Lease area.
Tenant shall protect, indemnify, hold harmless, and defend State, its officers, agents or
employees, against any and all claims, demands, damages, costs, expenses or liability costs
arising out of the use by Tenant, including its employees and agents, of the Lease area, except
for liability arising out of, and to the extent of, the gross negligence or willful misconduct of
State, its officers, agents or employees for which State is found liable by a court of competent
jurisdiction.
Should State be named as a defendant in any claim or legal action arising out of the use by
Tenant, including its employees and agents, of the Lease area, upon tender of the claimor
action by State to Tenant, the Tenant shall assume State's defense and represent State in such
legal action at Tenant's expense, subject to the provisions herein.
In lieu of tender to Tenant of the claim or action against State, State may elect to represent
itself, in which event, State shall bear its own litigation costs, expenses and attorney fees.
Notwithstanding the foregoing, in the event State is required to represent itself because of a
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conflict of interest by counsel representing Tenant, then Tenant, upon demand by State, shall
reimburse State for State's litigation costs, expenses and attorney fees. Costs shall include,
without limitation, all attorney fees and costs, court costs, if any, costs of mediators or
arbitrators, experts and consultants, and any other costs reasonably incurred in response to
any claim.
12.
INSURANCE. Tenant shall obtain and maintain in full force and effect at all times during
the Lease term a policy or policies of insurance, insuring Tenant, State and all other agencies
of the State of California against any and all claims or liability for bodily injury, personal injury
and property damage based upon or arising out of the use, occupancy, condition or
maintenance of the leasehold. Each policy shall be written on an occurrence basis, and shall
identify the Lease by its assigned number. The required insurance shall meet the following
requirements:
(a) Commercial General Liability: For general aggregate, product/completed operations,
personal and advertising injury, $1 million, with a combined single limit no less than $1
million per occurrence.
(b) Worker’s Compensation and/or Employer’s Liability: In a form and amount covering
Tenant’s full liability as required under federal and state law.
(c) Pollution Liability: For vessels owned, hired, scheduled or non-owned with a combined
single limit no less than $1 million per occurrence.
Evidence of Insurance: The coverage provided by Tenant shall be primary and noncontributing, and shall not limit the liability of Tenant. Tenant shall furnish to State certificate(s)
of insurance reflecting the foregoing. The certificate(s) of insurance shall:
(a) Be furnished to State, and no such policy shall be cancelable or subject to reduction of
coverage or other modification except after 30 days prior written notice to State.
(b) Ensure State and all other agencies of the State of California, its officers, agents,
employees and servants are included as additional insured but only insofar as the
operations under the Lease are concerned.
(c) Provide that State shall not be responsible for any premiums or assessments on any
policy of insurance hereunder.
(d) Comply with those standards as determined by the State of California, Department of
General Services, Office of Risk and Insurance Management. In the event said insurance,
or any of it, expires or lapses at any time during the term of this Lease, the Tenant agrees
to provide, no later than fifteen (15) days after said expiration or lapse, written evidence of
required insurance coverage from the date of loss of the earlier insurance and continuing
for not less than the remainder of the term of the Lease. Tenant's failure to keep in effect
at all times all insurance required by this Lease shall be grounds for termination of the
Lease, in addition to any other remedies available to State.
13.
NOTICES. Notices to the parties to this Lease shall be made in writing and may be
given by delivery in person, by U.S. Mail with postage prepaid, or by receipt-confirmed facsimile
to:
CALIFORNIA FISH AND GAME COMMISSION
1416 Ninth Street, Suite 1320
Sacramento, CA 95814
Telephone: (916) 653-4899

THE CULTURED ABALONE FARM, LLC
9580 Dos Pueblos Canyon Road
Goleta, CA 93117
Telephone: (805) 685-1956
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Notices shall be deemed given upon delivery to the addressee. If a notice is delivered to the
addressee after 5:00 p.m. Pacific time, or on a Saturday, Sunday or State of California or
national holiday, the notice shall be deemed given on the next business day. Either party may
change in its address for notice purposes by giving written notice to the other party in the
manner provided in this section.
14.
USE. Tenant shall use the Lease area only for the purpose stated in this Lease, and
such use shall be continuous from commencement of the Lease term until its expiration or
termination, including any holdover tenancy.
The Lease area shall be continuously used by Tenant to conduct kelp harvest operations, in
accordance with Title 14, California Code of Regulations, Sections 165 and 165.5, and all other
laws and regulations. Tenant shall not use or permit the Lease area to be used in whole or in
part during the term of this Lease for any purpose, other than as set forth herein, without the
prior written consent of State.
The possessory interest herein given to Tenant does not exclude the general public from the
Lease area, and Tenant may not unreasonably impede public access to state waters for
purpose of fishing, navigation, commerce or recreation or other public trust values. This Lease
is not intended to confer third party beneficiary status to anyone benefiting from the terms of
this Lease. The possessory interest is further subject to all valid and existing contracts, leases,
licenses, encumbrances, and claims of title which may affect the Lease area.
This Lease provides a tenancy of a temporary nature. The parties to this Lease agree that no
Relocation Payment or Relocation Advisory Assistance pursuant to the Government Code
sections 7260 et seq., or any regulations implementing or interpreting such sections will be
sought or provided in any form as a consequence of this tenancy.
15.
CONTINGENCIES. By entering into this lease, the Tenant understands and agrees
that the exclusive right to harvest kelp within the leased bed(s) may be subject to additional
restrictions or limitations imposed by subsequent action of the Fish and Game Commission.
16.
NON-DISCRIMINATION. In its use of the Lease area, Tenant shall not discriminate
against, harass, or allow harassment against any person or class of persons on the basis of
race, color, creed, religion, national origin, ancestry, sex, sexual orientation, age, marital status,
medical condition, disability, or any other class protected under State, Federal or local laws.
Tenant shall ensure that the evaluation and treatment of its employees and applicants for
employment are free from such discrimination and harassment.
Tenant shall comply with the provisions of the Fair Employment and Housing Act (Government
Code Section 12900 et seq.) and the applicable regulations promulgated thereunder (California
Code of Regulations, Title 2, Section 7285.0 et seq.). Tenant shall give written notice of its
obligations under this clause to labor organizations with which it has a collective bargaining or
other agreement. Tenant shall include the non- discrimination and compliance provisions of
this clause in all contracts to perform work under and/or in connection with this Lease.
Tenant shall be solely responsible for complying with the requirements of the Americans With
Disabilities Act of 1990 (P.L. 101-336, commencing at Section 12101 of Title 42, United States
Code and including Titles I, II and III), the Rehabilitation Act of 1973, and all related regulations,
guidelines and amendments to both laws.
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17.
DRUG-FREE WORKPLACE. Tenant will comply with the requirements of the DrugFree Workplace Act of 1990, as amended, and will provide a drug-free workplace by taking the
following actions:
(a) Publish a statement notifying employees that unlawful manufacture, distribution,
dispensation, possession or use of a controlled substance is prohibited and specifying
actions to be taken against employees for violations.
(b) Establish a Drug-Free Awareness Program to inform employees about:
(1) The dangers of drug abuse in the workplace;
(2) The Tenant's policy of maintaining a drug-free workplace;
(3) Any available counseling, rehabilitation and employee assistance programs; and,
(4) Penalties that may be imposed upon employees for drug abuse violations.
(c) Provide that every employee who works on the Lease area will:
(1) Receive a copy of the Tenant's drug-free policy statement; and,
(2) Agree to abide by the terms of the Tenant's statement as a condition of
employment on the Lease area.
Failure to comply with these requirements may result in suspension or termination of this
Lease, and Tenant may be ineligible for award of any future State Kelp Leases if the State
determines that any of the following has occurred:
(a) The Tenant has made false certification, or
(b) Violated the certification by failing to carry out the requirements as noted above.
18.
NO WARRANTY. This Lease is made without warranty of title, condition or fitness of
Kelp Bed No. 26 for the Tenant’s intended purpose or use.
19.
COMPLIANCE. As a necessary condition for this Lease, Tenant must obtain and
maintain all necessary permits and any other entitlements, including a valid Kelp Harvesting
License. Tenant shall comply with all applicable federal, state and local laws, including laws
relating to public health and safety, resource conservation and environmental protection. For
any leased bed(s) north of the County of Monterey, not more than 5 percent of the total weight
of kelp harvested in any one day shall consist of bull kelp (Nereocystis).
20.
REPORTS AND RECORDS. State may require Tenant to submit any periodic reports
it deems necessary for the proper administration of State Kelp Lease at Kelp Bed No. 26.
Tenant agrees that the Fish and Game Commission, Department of Fish and Wildlife, and the
Bureau of State Audits, or their designated representative, shall have the right to review and
copy any records and supporting documentation pertaining to the performance of this Lease.
Tenant agrees to maintain such records for possible audit for a minimum of three years after
final payment. Tenant agrees to allow the auditor(s) prompt access to such records during
normal business hours and similarly to allow interviews of any employees who might
reasonably have information related to such records. Tenant agrees to include a similar right
of the State to audit records and to interview staff in any sublease or contract related to
performance of this Lease.
21.
CONFLICTS OF INTEREST. Tenant warrants that no official, employee in the state
civil service or other appointed state official, or any person associated with same by blood,
adoption, marriage, cohabitation, and/or business relationship:
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(a) Has been employed or retained to solicit or aid in the procuring of this Lease; or
(b) Will be employed in the performance of this Lease without the immediate divulgence of
such fact to State.
In the event State determines that the employment of any such official, employee, associated
person, or business entity is not compatible, Tenant shall terminate such employment
immediately. For breaches or violations of this Paragraph, State shall have the right to annul
this Lease without liability.
22.
EXPATRIATE CORPORATION. Tenant hereby declares that it is not an expatriate
corporation or subsidiary of an expatriate corporation, within the meaning of Public Contract
Code sections 10286 and 10286.1 and is eligible to contract with State.
23.
BREACH. The occurrence of any one of the following shall constitute a breach of this
Lease by Tenant:
(a) Failure of Tenant to make any annual advance payment within ninety (90) days of
January 15;
(b) Failure of Tenant to submit royalty payments due to the State by the 10th day of the
month for which they are due for more than three (3) months in any calendar year;
(c) Abandonment of the Lease area determined after State has followed the procedures set
forth in Civil Code Section 1951.3.
Should a threat to public health or safety or to the environment be created or exist on the Lease
area, State may declare an emergency event and, unless an alternative arrangement is
preferable in State’s discretion, may enter upon and take possession of the Lease area to
remedy the emergency without prior notice and/or demand an assignment of the right to
operate the Lease area. Upon entering the Lease area under this Section, State shall provide
immediate notice of such action by hand delivery or fax of its declaration to Tenant. State may
retain possession of the Lease area until the emergency event has been completely and
adequately addressed to State's satisfaction. Where a breach of this Lease has caused or
exacerbated the emergency event, or where the Tenant is non-cooperative in allowing or
addressing any remedial action necessary because of the emergency event, State may
terminate the Lease. State shall not be liable in any manner for any inconvenience, disturbance,
loss of business, nuisance or other damage arising out of State's entry in the Lease area as
provided herein, except damage resulting from the willful misconduct of State or its authorized
representatives.
Any failure by Tenant to observe or perform another provision of this Lease where such failure
continues for thirty (30) days after written notice thereof by State to Tenant; any such notice
shall be deemed to be the notice required under Code of Civil Procedure Section 1161.
However, if the nature of Tenant's breach is such that it cannot reasonably be cured within the
thirty (30) day period, Tenant shall not be deemed to be in breach if Tenant shall commence
such cure within the thirty (30) day period and thereafter diligently prosecutes such cure to
completion.
Neither this Lease nor any interest of Tenant hereunder in the Lease area shall be subject to
involuntary assignment or transfer by operation of law in any manner whatsoever, including,
without limitation, the following:
(a) Transfer by testacy or intestacy;
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(b) Assignments or arrangements for the benefit of creditors;
(c) Levy of a writ of attachment or execution on this Lease;
(d) The appointment of a receiver with the authority to take possession of the Lease area
in any proceeding or action in which the Tenant is a party; or
(e) The filing by or against Tenant of a petition to have Tenant adjudged a bankrupt, or of a
petition for reorganization or arrangement under any law relating to bankruptcy.
Any such involuntary assignment or transfer by operation of law shall constitute a breach by
Tenant and State shall have the right to elect to take immediate possession of the Lease area,
to terminate this Lease and/or invoke other appropriate remedies, in which case this Lease
shall not be treated as an asset of Tenant.
Notices of breach shall specify the alleged breach and the applicable Lease provision and shall
demand that Tenant perform the provisions of this Lease within the applicable time period or
quit the Lease area. No such notice shall be deemed a forfeiture or a termination of this Lease
unless State specifically so states in the notice.
24.
REMEDIES. In the event of breach by Tenant, State shall have the following remedies.
These remedies are not exclusive; they are cumulative and are in addition to any other right or
remedy of State at law or in equity.
Collection of Rent: In any case where State has a cause of action for damages, State shall
have the privilege of splitting the cause to permit the institution of a separate suit for royalties
due hereunder, and neither institution of any suit, nor the subsequent entry of judgment shall
bar State from bringing another suit for royalties; it being the purpose of this provision to provide
that the forbearance on the part of State in any suit or entry of judgment for any part of the
royalties reserved under this Lease, to sue for, or to include in, any suit and judgment the
royalties then due, shall not serve as defense against, nor prejudice a subsequent action for,
royalties or other obligations due under the Lease. The claims for royalties may be regarded
by State, if it so elects, as separate claims capable of being assigned separately.
Continued Performance: At State’s option, Tenant shall continue with its responsibilities under
this Lease during any dispute.
Termination of Tenant's Right to Possession: Upon an event of breach of this Lease by Tenant,
in addition to any other rights or remedies it may have, State may give Tenant a three-day
notice to cure the breach or quit the Lease area. If Tenant fails to do either, State may bring a
statutory proceeding in unlawful detainer to regain possession of the Lease area.
Any notice given by State pursuant to this Paragraph does not constitute a termination of this
Lease unless expressly so declared by State in the notice. In the absence of written notice
from State, no act by State, including, but not limited to, acts of maintenance, efforts to re-let
and/or assign rights to possession of the Lease area, or the appointment of a receiver on
State's initiative to protect State's interest under this Lease shall constitute an acceptance of
Tenant’s surrender of the Lease area, or constitute a termination of this Lease or of Tenant's
right to possession of the Lease area. Upon such termination, State has the right to recover
from Tenant:
(a) The worth, at the time of the award, of the unpaid royalties that had been earned at the
time of termination of this Lease;
(b) The worth, at the time of the award, of the amount by which the unpaid royalties that
would have been earned after the date of termination of this Lease until the time of the
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award exceeds the amount of loss of royalties that Tenant proves could have reasonably
been avoided;
(c) The worth, at the time of the award, of the amount by which the unpaid royalties for
the balance of the term after the time of the award exceeds the amount of the loss of
royalties that Tenant proves could have been reasonably avoided; and
(d) Any other amount necessary to compensate State for all the detriment proximately
caused by Tenant's failure to perform its obligations under this Lease, and costs of
clearing State's title of any interest of Tenant, commissions, attorneys' fees, and any other
costs necessary or appropriate to make the Lease area operational by a new Tenant.
“The worth, at the time of the award," as used herein above shall be computed by allowing
interest at the lesser of a rate of ten percent (10%) per annum or the maximum legal rate.
Receiver: If Tenant is in breach of this Lease, State shall have the right to have a receiver
appointed to collect royalties and conduct Tenant's business or to avail itself of any other prejudgment remedy. Neither the filing of a petition for the appointment of a receiver nor the
appointment itself shall constitute an election by State to terminate this Lease.
Right to Cure Tenant's Breach: At any time after Tenant commits a breach, State can cure the
breach at Tenant's cost. If State, at any time by reason of Tenant's breach, pays any sum or
does any act that requires the payment of any sum, the sum paid by State shall be due
immediately from Tenant to State, and if paid at a later date shall bear interest at the rate of
ten percent (10%) per annum from the date the sum is paid by State until State is reimbursed
by Tenant.
Personal Property of Tenant: In the event any personal property or trade fixtures of Tenant
remain at the Lease area after State has regained possession, that property or those fixtures
shall be dealt with in accordance with the provisions for Surrender of the Lease area provided
below.
State's Obligations After Breach: State shall be under no obligation to observe or perform any
covenant of this Lease on its part to be observed or performed that accrues after the date of
any breach by Tenant. Such nonperformance by State shall not constitute a termination of
Tenant's right to possession nor a constructive eviction.
No Right of Redemption: Tenant hereby waives its rights under California Code of Civil
Procedure sections 1174 and 1179 or any present or future law that allows Tenant any right of
redemption or relief from forfeiture in the event State takes possession of the Lease area by
reason of any breach by Tenant.
Other Relief: State shall have such rights and remedies for failure to pay any and all monetary
obligations under this Lease as State would have if Tenant failed to pay royalties due. The
remedies provided in this Lease are in addition to any other remedies available to State at law,
in equity, by statute, or otherwise.
Attorney’s Fees and Costs: Tenant shall reimburse State on demand for all reasonable
attorney fees and expenses incurred by State as a result of a breach under this Lease, provided
that, in any litigation between the parties to this Lease concerning it, the prevailing party shall
be entitled to recover court costs, reasonable attorney fees, and other costs reasonably
incurred to secure the remedy obtained in the action.
State shall not be in breach of the performance of any obligation required of it under this Lease
unless and until it has failed to perform such obligation for more than thirty (30) days after
written notice by Tenant to State specifying the alleged breach and the applicable Lease
provision giving rise to the obligation. However, if the nature of State's obligation is such that
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more than thirty (30) days is required for its performance, then State shall not be deemed in
breach if it shall commence performance within such 30-day period and thereafter diligently
prosecute the same to completion.
25. TERMINATION. In the event the Lease area becomes unsuitable for the commercial
harvest of kelp, or in the event the Tenant becomes unable to continue operating the Lease for
commercial kelp harvest for reasons beyond Tenant’s ability to control, Tenant may terminate
the Lease after thirty (30) days written notice to State. Tenant may terminate the Lease for any
other reason through a written request presented to and approved by State at a public hearing
held for purposes of consideration of Tenant’s termination request. Such termination shall be
effective thirty (30) days after State’s approval.
On expiration of or within thirty (30) days after earlier termination of the Lease, Tenant shall
surrender the Lease area to State. If Tenant fails to surrender the Lease area to State on the
expiration, or within thirty (30) days after earlier termination of the term as provided by this
Section, Tenant shall hold State harmless for all damages resulting from Tenant's failure to
surrender the Lease area.
26.
ASSIGNMENT AND SUBLEASES. Pursuant to Fish and Game Code Section 6708,
this Lease may not be assigned, in whole or in part, by Tenant, either voluntarily or by operation
of law, and no subleases or other rights may be granted under it by Tenant without the prior
approval of State, subject to the conditions that it prescribes. At the election of State, any
attempted assignment or subletting without the prior approval of State shall terminate this
Lease.
27.
RELEASE. Tenant shall within 90 days of the expiration or sooner termination of this
Lease, execute, acknowledge and deliver to State in a form provided by State, a release of all
rights under this Lease. Should Tenant fail or refuse to deliver such a release, a written notice
by State reciting such failure or refusal shall, from the date of its recordation, be conclusive
evidence against Tenant of the expiration or termination of this Lease.
28.
CONSTRUCTION. This Lease contains the entire agreement between the parties. This
Lease shall be governed by and construed in accordance with the laws of the State of
California. The Paragraph titles in this Lease are inserted only as a matter of convenience and
for reference, and in no way define, limit, or describe the scope or intent of this Lease or in any
way affect this Lease.
29.
WAIVER AND CONSENT. Unless expressly acknowledged by State in writing, no
term, covenant, or condition of this Lease and no default or breach is waived by the acceptance
of a late or nonconforming performance. State’s consent for one transaction or event under
this Lease is not consent to any subsequent occurrence of the same or any other transaction
or event.
30.
TIME OF THE ESSENCE. Time is of the essence of this Lease and any term, covenant
or condition in which performance is a factor.
31.
CHANGES. Nothing in this Lease may be waived, modified, amended, or discharged
except by an instrument in writing signed by Tenant and State.
32.
SEVERABILITY. If a court of competent jurisdiction determines that a Lease provision
is legally invalid, illegal or unenforceable, and such decision becomes final, the provision shall
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be severed and deleted from the Lease and the remainder reasonably interpreted to achieve
its intent. Tenant and State agree to replace such void or unenforceable provision with a valid
and enforceable provision that will achieve, to the extent possible, the purpose original
provision.
33.
NO AGENCY. The Tenant, and the agents and employees of the Tenant in the
performance of the Lease, shall act in an independent capacity and not as officers or agents
of the State of California.
34.
CLOSURE. Neither State nor the Department of Fish and Wildlife shall have any
liability arising from a closure of waters by the Department of Fish and Wildlife Director
pursuant to Fish and Game Code Section 5654, where kelp harvesting operations are
taking place in accordance with this Lease.
35.
APPROVAL.
This Lease, and any renewal of it, is subject to approval by the
State of California, Department of General Services.
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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SIGNATURE PAGE
This Lease and any amendment(s) may be executed in counterparts, each of which shall be
deemed to be an original, but all of which, taken together, shall constitute one and the same
Agreement. The exchange of copies of this Lease and of signature pages by electronic mail in
“portable document format” (“pdf”) form or by any other electronic means shall constitute
effective execution and delivery of this Lease and shall have the same effect as copies
executed and delivered with original signatures.
Each signatory attests he or she is duly authorized to execute this Lease on behalf of the
principal he or she represents.

STATE OF CALIFORNIA:

TENANT:

CALIFORNIA FISH AND GAME COMMISSION

THE CULTURED ABALONE FARM, LLC

By:

By:
VALERIE TERMINI
Executive Director

Date:

DOUGLAS BUSH
General Manager
Date:

CONSENT TO LEASE AND APPROVES OF TERMS:
DIRECTOR OF CALIFORNIA DEPARTMENT
OF GENERAL SERVICES

By:
TONY PSIHOPAIDAS
Assistant Chief
State Owned Leasing & Development
Date:
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