PROPERTY ASSESSMENT and WARRANTY

for

Consumnes Floodplain Mitigation Bank
This Property Assessment and Warranty (“Property Assessment”) is made as of this ___ day of ___________, 20__, by Westervelt Ecological Services (“Property Owner”), for the benefit of the Sacramento District of the U.S. Army Corps of Engineers (“USACE”), Region IX of the U.S. Environmental Protection Agency (“USEPA”), and the California Department of Fish and Game (“CDFG”), Region 2, which agencies are jointly referred to in this Property Assessment as the “Signatory Agencies.”  Property Owner acknowledges that this Property Assessment and the statements in it may be conclusively relied upon by the Signatory Agencies in entering into the Bank Enabling Instrument (“BEI”) for the Cosumnes Floodplain Mitigation Bank.

This Property Assessment provides a summary and explanation of each recorded or unrecorded lien or encumbrance on, or interest in, the Property (as defined below), including, without limitation, each exception listed in the Title Insurance Policy Report issued by First American Title Company, June 6, 2008, 4806-2298851, covering the Property (the “Title Report”).  Specifically, this Property Assessment includes a narrative explaining each lien, encumbrance or other exception to title and the manner in which it may affect the Conservation Easement to be recorded against the Property pursuant to the BEI (the “Conservation Easement”).

Property Owner covenants, represents and warrants to each of the Signatory Agencies as follows:

1.
Property Owner is the sole owner of certain real property (“Property”) located in Sacramento County, designated as Sacramento County Assessor’s Parcel Numbers 146-0140-003 and 146-0140-004, as legally described in Exhibit A and depicted on Exhibit B to the Conservation Easement.  Property Owner has, and upon the recordation of the Conservation Easement Property Owner shall have, good, marketable and indefeasible fee simple title to the Property subject only to any exceptions approved in advance of recordation, in writing, by the Signatory Agencies.

2.
Four Hundred Seventy One and 71 hundredth acres of the Property (“Conservation Easement Area”) is available to be burdened by the Conservation Easement for the conservation purposes identified in the Conservation Easement, in accordance with the BEI.  The Conservation Easement Area is depicted on Exhibit B and legally described in Exhibit C to the Conservation Easement.
3.
The Property includes legal access to and from New Hope Road.
4.
A true, accurate and complete listing and explanation of each recorded or unrecorded lien or encumbrance on, or possessory or non-possessory interest in, the Property is set forth in Attachment 3 attached to and incorporated by reference in this Property Assessment.  Except as disclosed in Attachment 3, there are no outstanding mortgages, liens, encumbrances or other interests in the Property (including, without limitation, mineral interests).

5.
Prior to recordation of the Conservation Easement, Property Owner shall certify to the Signatory Agencies in writing that this Property Assessment remains true, accurate and complete in all respects.

6.
Property Owner has no knowledge or notice of any legal or other restrictions upon the use of the Property for conservation purposes, or affecting its Conservation Values, as described in the Easement, or any other matters that may adversely affect title to the Property or interfere with the establishment of a mitigation bank thereon.

7.
Property Owner has not granted any options, or committed or obligated to sell the Property or any portion thereof, except as disclosed in writing to and agreed upon in writing by the Signatory Agencies.

8.
The following Appendix and attachments are incorporated by reference in this Property Assessment: 

a) Attachment 1 – Title Report; 

b) Attachment 2 - Encumbrance Documents;

c) Attachment 3 – Summary and Explanation of Encumbrances; and

d) Attachment 4 - Map(s).  

PROPERTY OWNER

______________________________________
______________20____

Greg Sutter, Vice President




Date
Westervelt Ecological Services




Attachment 3 

Summary and Explanation of Encumbrances

MONETARY LIENS

Title Report Exception or Exclusion #:1

· Amount or Obligation secured: $0 in 2008-2009 Taxes Due

· Date: Item 1 has no date (current taxes)

· Trustor:

· Trustee:

· Beneficiary: Sacramento County Tax Collector
· Description: General and Special Taxes and Assessments 

· Analysis:  The existence of current taxes will have no effect on the conservation value of the project.

0 acres of Property or Conservation Easement Area subject to lien

Title Report Exception or Exclusion #:2
· Amount or Obligation secured: To be determined

· Date: Item 2 has no date 

· Trustor:

· Trustee:

· Beneficiary: Sacramento County Tax Collector

· Description: Taxes resulting from changes in ownership or completion of construction on or after the date of the policy
· Analysis:  Any taxes associated with change of ownership were paid when Westervelt Ecological Services purchased the property.  
0 acres of Property or Conservation Easement Area subject to lien

EASEMENTS AND RIGHTS OF WAY

Title Report Exception or Exclusion #:3
· Date: Undated
· Grantor: State of California
· Grantee:

· Holder (if different from Grantee):

· Description: This is a standard exception to title, indicating that the State Lands Commission has statuary rights over tidelands and submerged lands.

· Analysis: WES had the property surveyed prior to close of escrow, and identified that the property boundary along the rivers is defined by the Ordinary High Water Mark.  Therefore, no portion of the property is subject to the jurisdiction of the State Lands Commission.
0 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:4
· Date: January 18, 1944
· Grantor: Manuel L. Sardinha, ET UX
· Grantee: Capital Company, a California Corporation 

· Holder (if different from Grantee):

· Description: Grants to Capital Company the right to explore and extract mineral rights at the property.
· Analysis:  See Exception 18 for complete details.
14.35 acres of Property are subject to easement

Title Report Exception or Exclusion #:5
· Date: August 1, 1944
· Grantor: Manuel L. Sardinha, ET UX
· Grantee: Pacific Gas and Electric 

· Holder (if different from Grantee):

· Description: A transmission line easement – no width is provided in the easement: simply a route along two bearings, with rights to access, erect, maintain, and use a single line of poles and associated wires and braces

· Analysis:  This easement predates the establishment of the Sacramento Municipal Utility District (SMUD), which now services this area.  There are no existing poles or lines along this easement, and this is an internal easement only to service potential structural or mechanical features on the property.  As the future use of the property will not require any electrical services in the vicinity of the easement, and the property is no longer serviced by PG&E, this easement will not have an adverse effect on the Bank.  
0 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:6
· Date: February 14, 1950
· Grantor: Manuel L. Sardinha, ET UX ,as to a ½ interest and Antonio Jardim, as to a ½ interest
· Grantee: Pacific Gas and Electric 

· Holder (if different from Grantee):

· Description: :  A series of 10’ stub lines and 20’ wide conveyance pipeline easement for natural gas extracted on the property
· Analysis:   This easement is for a series of 4 stub lines and one main conveyance line across the property.  The wells for which these lines were established are no longer active. PG&E has quitclaimed all but one stub line and the conveyance line back to WES (See Attached Quitclaim).  There are five lines described in the easement; lines #1, #4, and #5 will be completely abandoned, and a portions of line #2 will be abandoned as well.  PG&E will quitclaim the portion of the easements on which the abandoned lines occur back to WES.  The process of initiating the quitclaim is underway.    The alignment of the conveyance line and the remaining stub line remain an exception to title, and will be excluded from the Conservation Easement.  The conveyance and stub lines are not active, and will remain buried with sufficient surface coverage per the easement even after restoration activities are completed on the Bank.  Therefore, the easement will not have an adverse effect on the Bank.
1.49 acres of Property are subject to easement

Title Report Exception or Exclusion #:7
· Date: October 24, 1952
· Grantor: Manuel L. Sardinha, ET UX
· Grantee: Sacramento Municipal Utility District
· Holder (if different from Grantee):

· Description:  A transmission line easement that has no width; simply a route along two bearings, with the rights to access and erect, maintain, and use a single line of poles and associated guy wires and braces. 
· Analysis:   This is an existing line of poles and power lines that solely serves a drainage pump on the Bank property.  After restoration, this drainage pump, utility poles, and lines will no longer be needed and will be removed. This exception will not have an adverse effect on the Bank.  
0 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:8
· Date: June 15, 1956
· Grantor: Capital Company, a California Corporation
· Grantee: Pacific Gas and Electric
· Holder (if different from Grantee):

· Description:  A series of 20’ wide pipeline easements for conveyance of natural gas extracted on the property
· Analysis:   These easements were Quitclaimed back to WES on April 28, 2009.  They will have no effect on the Bank.
0 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:9
· Date: March 31, 1961
· Grantor: Manuel L. Sardinha, ET AL
· Grantee: Sacramento Municipal Utility District
· Holder (if different from Grantee):

· Description:  A transmission line easement 10 feet in width, with the rights to access and erect, maintain, and use a single line of poles and associated guy wires and braces. 
· Analysis:   This easement if for a power line to service the structures on the western boundary of the property.  These structures will be retained on the property, but will be excluded from the Bank (and Conservation Easement).  The easement for the power lines runs from the southwest corner of the site along the toe of the levee to the structures.  This line is completely serviceable from within the easement, and will not have an adverse effect on the Bank.  
0.46 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:10
· Date: March 28, 1962
· Grantor: Manuel L. Sardinha, et al., ½ interest
· Grantee: Pacific Gas and Electric
· Holder (if different from Grantee):

· Description:  A series of 10’ and 20’ wide pipeline easements for conveyance of natural gas extracted on the property
· Analysis:  Four PG&E stub lines are addressed in this summary court judgment recorded on title.  The judgment affirms PG&E’s claims to the easement for the pipelines.  However, these lines are no longer used and have been abandoned.  The two 20’ stub lines, #1 and #8 have been Quitclaimed back to WES (See Attached Quitclaim). The 10’ lines, #2 and #3 will be retained by PG&E.  The easement area for these lines will be excluded from the Bank.  There will be no adverse affect on the Bank.
2.27 acres of Property are subject to easement
Title Report Exception or Exclusion #:11
· Date: July 13, 1962
· Grantor: Capital Company, a California Corporation, ½ interest
· Grantee: Pacific Gas and Electric
· Holder (if different from Grantee):

· Description:  A series of 20’ wide pipeline easements for conveyance of natural gas extracted on the property (Same areas under Exception #10) and a concrete pit for installation of valves and regulators for gas conveyance
· Analysis:   The stub lines (number 1 and 8 from exception 10) and the concrete pit are addressed in this easement.  The entirety of this easement has been quitclaimed back to WES (See Attached Quitclaim).  There will be no effect on the Bank.
0  acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:12
· Date: January 6, 1971
· Grantor: Lopez Ranch, Inc.
· Grantee: Sacramento Municipal Utility District
· Holder (if different from Grantee):

· Description:  A transmission line easement 10 feet in width, with the rights to access and erect, maintain, and use a single line of poles and associated guy wires and braces. 
· Analysis:   This line of power poles lies along the south portion of the parcel, along the access road and within the right-of-way described further by Exception #18. This acreage is outside the Conservation Easement area of the Bank and will have no adverse affect on the Bank.
0 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #:14
· Date: July 24, 1984
· Grantor: Manuel Edward Lopes
· Grantee: Pacific Gas and Electric
· Holder (if different from Grantee):

· Description:  A 20’ wide pipeline easement for conveyance of natural gas extracted on the property
· Analysis:   These easement was Quitclaimed back to WES on April 28, 2009.  It will have no effect on the Bank.
0 acres of Property or Conservation Easement Area subject to easement

Title Report Exception or Exclusion #: 18
· Date: June 6, 2008
· Grantor: TransAmerica Minerals Company, Rosetta Resources Corporation
· Grantee: Westervelt Ecological Services
· Holder (if different from Grantee):

· Description: Limits TransAmerica Minerals Company & Rosetta Resources Corporation to specific locations for mineral exploration, facilities development, etc. at the property.   All of these properties are outside the conservation easement area.
· Analysis:  Mineral rights for the property were retained with fee title until 1944.  At that time, the Capital Company sold the land to the Lopes family, but retained the oil, gas, hydrocarbon and other mineral rights to the property (Exception 4 to title).  Capital company subsequently became Transamerica Development Company, and transferred the mineral rights to Transamerica Minerals Company (Exception 15 – document 20030910 page 746).  In 2003, Transamerica Mineral Company leased the right to drill for oil, gas and other hydrocarbons to the Calpine Corporation (Exception 15 – document 20030910 page 746).  On May 1, 2005, the Calpine Corporation transferred the oil and gas drilling and extraction lease to Rosetta Resources California (Exception 15 – document 20050721 page 1891).  On June 6, 2008  Westervelt Ecological Services entered into the “Easement Agreement (Surface and Subsurface) and Notice of Consent to Use of Land” with both Transamerica Minerals Company and Rosetta Resources California (Exception 18).
This agreement/easement limits mineral exploration and the property and protects the preserved and restored natural resources on site. This agreement with the holder of the mineral rights and lessee restricts surface access to five elevated access pads on the Property.  The pads and associated access are to be accessible at an elevation of 8 MSL; this requires one of the pads to be raised  5 feet above the adjacent natural elevation.  These pads, and the associated access easements, are primarily distributed along the edges of the property.  However, one pad is located nearly in the center of the property towards the northern boundary, and the access route bisects the property north-south.  The habitat restoration and water conveyance channels have been designed around these easement areas, and there will be no adverse effect on the function or protection of resources on the site.  Should future pipeline installation be needed to service natural gas extraction on these pads, there is sufficient working room within the easement.   These areas are all excluded from the Conservation Easement, and there are no anticipated effects to the Bank.
14.35 acres of Property are subject to easement

LEASES

Title Report Exception or Exclusion #: 15
· Date: June 25, 2003
· Landlord/Lessor: TransAmerica Minerals Company
· Tenant/Lessee: Rosetta Resources Corporation
· Premises: All of the property.
· Term: Unknown
· Description: See Exception 18 for complete details.
· Analysis: TMC agreed to the accommodation agreement, entitled “Easement Agreement (Surface and Subsurface) and Notice of Consent to Use of Land” that limits the areas the easement grantee can disturb and explore for minerals (See Exception 18).  This instrument limits exploration to outside the easement area, and should not adversely affect the conservation values of the mitigation bank
14.35 acres of Property are subject to lease

Title Report Exception or Exclusion #: 17
· Date:March 3, 2008; November 18, 2008
· Landlord/Lessor: Westervelt Ecological Services
· Tenant/Lessee: Allen Baroni; Tom Stokes and Sandra Stokes
· Premises: 287 acres to Baroni; a separate 231 acres to Stokes
· Term: Baroni, expired November 1, 2008; Stokes, expired upon the harvest to the grapes in Fall 2008.
· Description: Two separate leases for agricultural production on separate portions of the property
· Analysis: These leases will have expired before restoration begins, and will not adversely affect the conservation values of the Bank.
381 acres of Property and Conservation Easement Area subject to lease

COVENANTS, CONDITIONS, RESTRICTIONS AND RESERVATIONS

Title Report Exception or Exclusion #:13
· Date: February 28, 1978
· Grantor: N/A (these restrictions are in the form of a Land Conservation Contract between the owner and the County of Sacramento.)
· Grantee: N/A
· Holder (if different from Grantee):

· Description: This is a Land Conservation (“Williamson Act”) Contract that commits the property to agricultural land uses and other compatible uses.

· Analysis: WES will be requesting an amendment to the contract with the County of Sacramento for an open space use for the site.  This will be accomplished prior to beginning of construction in 2009. The open space use will be compatible with the terms of the Conservation Easement. 
493 acres of Property and Conservation Easement Area subject to exception/exclusion

Title Report Exception or Exclusion #:16
· Date: N/A
· Grantor: N/A 
· Grantee: N/A
· Holder (if different from Grantee):

· Description: General disclaimer language that states the title report is generated based on known survey information.
· Analysis: Westervelt contracted a land survey as part of its purchase of the property.  
0 acres of Property or Conservation Easement Area subject to exception/exclusion

OTHER INTERESTS (INCLUDING MINERAL OR OTHER SEVERED INTERESTS)

· Holder: TransAmerica Minerals Company
· Description: TransAmerica Minerals Company (TMC), formerly Capital Company, is the owner of the oil, gas, other hydrocarbons, and all non-oil and gas minerals  at property.
· Analysis: TMC agreed to the accommodation agreement, entitled “Easement Agreement (Surface and Subsurface) and Notice of Consent to Use of Land” that limits the areas the easement grantee can disturb and explore for minerals.  See exception 18 above.
14.35 acres of Property are subject to interest

