Item No. 31
STAFF SUMMARY FOR FEBRUARY 7-8, 2018

31.

NON-MARINE PETITIONS FOR REGULATION CHANGE

Today’s Item

Information ☐

Action ☒

This is a standing agenda item for FGC to act on regulation petitions from the public that are
non-marine in nature. For this meeting:
(A) Action on petitions for regulation change received at the Dec 2017 meeting.
(B) Update on pending regulation petitions referred to staff or DFW for review.
(C) Request for reconsideration of Petition #2017-002 (request withdrawn).
Summary of Previous/Future Actions
(A)



Receipt of new petitions
Today’s action on petitions



N/A



Today’s action on request for reconsideration

Dec 6-7, 2017; San Diego
Feb 7-8, 2018; Sacramento

(B)
(C)

Feb 7-8, 2018; Sacramento

Background
As of Oct 1, 2015, any request for FGC to adopt, amend, or repeal a regulation must be
submitted on form FGC 1, “Petition to the California Fish and Game Commission for Regulation
Change” (Section 662, Title 14). Petitions received at an FGC meeting are scheduled for
consideration at the next business meeting, unless the petition is rejected under 10-day staff
review as prescribed in subsection 662(b).
Petitions scheduled for consideration today under (A) were received at the Dec 2017 meeting in
one of three ways: (1) submitted by the comment deadline and published as tables in the
meeting binder, (2) submitted by the late comment deadline and delivered at the meeting, or (3)
received during public forum. Petitions considered under (B) were scheduled for action at a
previous meeting and were referred by FGC to DFW or FGC staff for further evaluation prior to
action.
(A) Petitions for regulation change. Exhibit A1 summarizes the regulation petitions
scheduled for action today and provides staff recommendations for each. One nonmarine regulation petition from Dec 2017 is scheduled for FGC action at this meeting:
I. Petition #2017-012 (striped bass bag and size limits in anadromous coastal
rivers and ocean waters south of Golden Gate Bridge) (Exhibit A2).
(B) Pending regulation petitions. This item is an opportunity for staff to provide a
recommendation on non-marine petitions previously referred by FGC to staff or DFW
for review. FGC may act on any staff recommendations made today. No pending nonmarine petitions referred to FGC staff or DFW are scheduled for action at this meeting.

Author: Erin Chappell

1

Item No. 31
STAFF SUMMARY FOR FEBRUARY 7-8, 2018
(C) Request to reconsider decision on petition. At its Jun 2016 meeting, FGC denied
Petition #2017-002 to eliminate the parking use exemption for County of Los Angeles
leases at Ballona Wetlands Ecological Reserve. The petitioner submitted a request for
FGC to reconsider its decision on the petition based on the lack of factual substance
in the staff recommendation for denial (Exhibit C1). FGC received the request for
reconsideration at its Oct 2017 meeting and it was scheduled for action in Dec 2017.
However, staff requested a delay until the Feb 2018 meeting to allow for noticing.
Following the Dec 2017 meeting, the petitioner withdrew the request for
reconsideration and no further action is necessary.
Significant Public Comments
(A) Received six comments in support of Petition #2017-012 (examples provided in exhibits
A3-A4).
Recommendation
(A) Adopt the staff recommendation for each regulation petition to (1) deny, (2) grant, or (3)
refer to committee, staff or DFW for further evaluation or information-gathering. See
Exhibit A1 for staff recommendation.
Exhibits
A1. FGC table of non-marine petitions for regulation change received through Dec 7,
2017, for action in Feb 2018
A2. Petition #2017-012: Striped bass bag and size limits
A3. Form letter from Michael Montgomery, received Dec 8, 2017
A4. Email from Paola Berthoin, received Dec 4, 2017
C1. Letter from the Law Offices of Brian Acree on behalf of Ballona Wetlands Land Trust,
dated Aug 28, 2017
Motion/Direction
(A) Moved by _______________ and seconded by _______________ that the Commission
adopts the staff recommendation for action on the December 2017 petition for regulation
change.
OR
Moved by __________ and seconded by __________ that the Commission does not
adopt the staff recommendation for action on the December 2017 petition for regulation
change and instead the action is ____________.

Author: Erin Chappell

2

CALIFORNIA FISH AND GAME COMMISSION
DECISION LIST FOR NON-MARINE PETITIONS FOR REGULATION CHANGE RECEIVED THROUGH DEC 7, 2017
Revised 1-25-2018
FGC - California Fish and Game Commission DFW - California Department of Fish and Wildlife WRC - Wildlife Resources Committee MRC - Marine Resources Committee
Grant: FGC is willing to consider the petition through a process

Tracking

Date

No.

Received

2017-012

11/2/2017

Accept
or

Name of Petitioner

Reject
A

James L. Lambert

Deny: FGC is not willing to consider the petition

Subject of
Request
Striped bass

Refer: FGC needs more information before deciding whether to grant or deny the petition

Code or Title
14 Section

Short Description

FGC Decision

Staff Recommendation

Number
5.75, T14
27.85, T14

Increase the daily bag limit to 3 and reduce
minimum size to 12 inches in anadromous
coastal rivers and ocean waters south of the
Golden Gate Bridge.

Receipt scheduled: 12/6-7/2017
Action scheduled: 2/7-8/2018

Refer to DFW for further evaluation and
recommendation.

Paola Berthoin
Monday, December 04,2017 10:36 PM
jim lambert
Striped Bass Petition: #2017-012.

LAW OFFICES OF BRIAN ACREE
5042 WILSHIRE BLVD #38524
LOS ANGELES, CA 90036
(510) 517-5196 TEL
(510) 291-9629 FAX
August 28, 2017
VIA ELECTRONIC MAIL
Valerie Termini
Executive Director, California Fish and Game Commission
1416 9th Street, Suite 1320
Sacramento, CA 95814
Email: valerie.termini@fgc.ca.gov
RE: Request for public records and reconsideration of petition (Gov. Code § 11340.7(c))
Dear Ms. Termini:
I represent the Ballona Wetlands Land Trust, a 501(c)(3) non-profit organization dedicated to
the protection of the Ballona Wetlands. On June 21, 2017, the California Fish and Game
Commission (“Commission”) voted to deny my client’s petition to strike a provision from the
regulations governing the Ballona Wetlands Ecological Reserve that currently allows parking in the
reserve for vehicles of Los Angeles County and also many private businesses. This result was based
on a staff recommendation claiming that the parking in question provided a public benefit. My client
subsequently requested all records from the Commission used to support either the staff
recommendation of the Commission vote to deny the petition. On July 26th, 2017, the Commission
provided my client with responsive e-mails and other records, but provided no indication that any
records had been withheld pursuant to exemptions outlined in the California Public Records Act.
The disclosed e-mail records referenced conversations between Commission staff and the staff of
other agencies, namely the State Coastal Conservancy and the California Department of Fish and
Wildlife. Also on July 26, 2017, my client requested any handwritten or typed notes from those
agency discussions. After multiple follow-up requests, the Commission responded that “[d]ocuments
that consisted of staff notes were withheld from your response; those documents were withheld
from your public records request because the legislature has designated them as exempt from
disclosure in Gov. Code, § 6254(a).”
Gov. Code, § 6254(a) exempts from disclosure “[p]reliminary drafts, notes, or interagency or
intra-agency memoranda that are not retained by the public agency in the ordinary course of
business, if the public interest in withholding those records clearly outweighs the public interest in
disclosure.” (emphasis added) In such balancing tests, the burden is on the withholding agency to
demonstrate that the public interest is better served by non-disclosure than disclosure. Additionally,

the Courts have generally found that only information that is “recommendatory” in nature will pass
this balancing test, whereas information that is factual in nature is to be disclosed. (See for example
Citizens for a Better Environment v. Department of Food & Agriculture (1985), 171 Cal. App. 3d 704, 217
Cal. Rptr. 504.)
My client is interested in any factual information provided to the Commission from these other
agencies that could have contributed to the Commission’s staff finding that the parking in question,
largely used for commercial purposes, provided a public benefit. The public has a fundamental right
to understand all of the facts used to support the staff recommendation. Therefore, it is in the best
interest of all parties for the Commission to voluntarily disclose these notes to the public at the
earliest possible time.
Additionally, while my client appreciates that the Commission will include a discussion of the
Ballona Wetlands Restoration Project for its October 11 meeting in Atascadero, California, my client
believes that the Commission should also have an opportunity to revisit its decision regarding my
client’s petition at that time. The Commissioners clearly lacked important information and context at
the June 21 hearing that should have been provided in the staff report, such as the history of the
parking lots, information regarding who was using the parking lots in question, for what purpose,
and based on what financial arrangements, and also the market value of any consideration provided
to the State of California in return for the parking. Due to the lack of substantive facts to support
the conclusionary findings in the staff report, my client is exploring its legal options with regard to
California Code of Civil Procedure Section 1085, which provides remedy for quasi-legislative
decisions by an agency which “has acted arbitrarily, capriciously, or without evidentiary
basis.” (Concerned Citizens of Calaveras County v. Board of Supervisors (1985), 166 Cal.App.3d 90)
However, the best interests of all parties would be better served if Commission staff
reconsidered its “public benefit” finding and brought the petition back in front of the Commission
for reconsideration with a more factually substantive staff report. As such, please consider this letter
as a formal request, pursuant to Gov. Code § 11340.7(c), for the Commission to reconsider my
client’s petition (#2017-002). Section 11340.7(c) allows 60 days for a request for reconsideration
following the date of the decision involved. Although the decision in question was made on June 21,
2017, my client did not receive official notice until July 6, 2017 (a letter from Fish and Game
Commission staff). Nor does the decision appear to have been published in the California
Regulatory Notice Register pursuant to Gov. Code § 11340.7(d). If the Commission determines,
despite this information, that the 60 day period for request for reconsideration has expired, then my
client alternatively requests reconsideration of petition #2017-003, a similar petition heard on
August 16, 2017 and denied on procedural grounds.
The request for reconsideration (of either petition) is based on the aforementioned lack of
factual substance in the staff recommendations for denial. Specific examples of factual information
that was missing from the staff recommendation is outlined below:
-

Historical context: The staff recommendation provided Commissioners with no historical
context for the existing regulation which currently allows commercial parking and parking by
the County of Los Angeles within the ecological reserve. The Director of the California
Department of Fish and Wildlife simply described the history as “complicated.” No

historical records were attached to the staff recommendation, such as the statement of
reasons for the 2005 regulation change, the purchase agreement for the property, the text of
the bond proposition which provided the funds to acquire the property, the local coastal
plan, or any other factual historical record.
-

Applicable permits and leases: The staff recommendation provided no information regarding
whether the parking lots in question have valid Coastal Development Permits and provided
no information about the leases which govern use of the parking lots. CDFW’s Director
acknowledged that he only came into possession of certain lease documents, obtained by my
client via a public records act request, days before the August 16 hearing. The records in
question were requested from the Los Angeles County Department of Beaches and Harbors
by my client on April 12, 2017, and my client is investigating why Beaches and Harbors
delayed disclosure of the documents until after the June 21, 2017 hearing, for which Beaches
and Harbors was an interested party. That question notwithstanding, these documents
should have been obtained by CDFW long ago, and obtained by Commission staff prior to
recommending denial of the petition.

-

Parking studies, logs of services, market value assessments: The staff recommendation
provided no evidentiary support for its conclusionary assertion that the parking in question
provided a public benefit. There was no information from any parking studies, no logs of
services (or summaries of such logs) provided by the County agencies in question, and no
discussion of the market value of the parking area.

-

Regulatory context: The staff recommendation broadly discussed a “public benefit” without
any discussion of the specific public purpose of the Commissions, which is independent
from the public purpose of various departments of Los Angeles County, and certainly
different than the commercial purpose of Fisherman’s Village.

All of this information was more easily obtainable by the Commission and/or CDFW than by
my client. Without this information, the Commission was unable to make an informed policy
decision regarding a valuable natural resource. The Commission now has an opportunity to
voluntarily remedy that mistake.
Please feel free to have the Commission’s legal counsel contact me directly to discuss this matter
further. My client is eager to resolve these matters of public interest in a way that is mutually
beneficial to all parties.
Sincerely,

Brian Acree
Attorney for Ballona Wetlands Land Trust

