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12. TRICOLORED BLACKBIRD 

Today’s Item Information  ☐ Action  ☒ 
Adopt emergency regulation regarding incidental take of tricolored blackbird, pursuant to Fish 
and Game Code sections 240 and 2084. 

Summary of Previous/Future Actions  
• FGC determined listing may be warranted Dec 9-10, 2015, San Diego 
• Approved DFW request for 6 month extension  Dec 7-8, 2016; San Diego 
• Today’s adoption hearing Feb 8-9, 2017; Rohnert Park 

Background 

On Aug 19, 2015, FGC received a petition from the Center for Biological Diversity to list 
tricolored blackbird as an endangered species under the California Endangered Species Act 
(CESA). FGC determined listing may be warranted at its Dec 9, 2015 meeting. On Dec 8, 
2016, FGC granted a six month extension of time for DFW to complete its status review report 
and peer review process. FGC is expected to receive DFW's status review at its Aug 16-17, 
2017, meeting and, at its Oct 11-12, 2017 meeting, consider the petition, DFW's status review 
report and other information submitted to determine if listing is warranted. 

Under Fish and Game Code sections 2074.2 and 2085, tricolored blackbird became a 
candidate species until the petition is finally acted upon; the prohibition of take applies while 
the species is a candidate. 

Tricolored blackbird typically starts nesting in the southern San Joaquin Valley in late Feb to 
early Mar. Tricolored blackbird has adapted its nesting to utilize both native and non-native 
habitat, including farm fields associated with working dairy farms. The nesting period typically 
coincides with planned harvest. To help address overlap of the nesting period and harvest of 
farm fields, the Natural Resource Conservation Service and DFW have worked with farmers to 
create harvest management guidelines designed to minimize take of tricolored blackbird during 
the nesting period. 

At the Dec 2015 FGC meeting, Dairy Cares submitted a petition for an emergency regulation 
to provide incidental take authority to farmers who agree to protect colonies of tricolored 
blackbirds nesting in their grain fields during the candidacy period. The proposed emergency 
regulation also provided incidental take coverage to individuals creating or improving habitat 
for the species as well as individuals approved by DFW to monitor nesting colonies. The 
emergency regulation was adopted as Section 749.8, Title 14, CCR, went into effect on March 
7, 2016, and expired on September 7, 2016.  

On Oct 5, 2016, Noelle Cremers, California Farm Bureau Federation, submitted a petition for 
regulation change identical to Section 749.8. At FGC's Dec 2016 meeting, it granted the 
petition, directed staff to schedule for Feb 2017 an emergency rulemaking action, and 
authorized staff to begin a regular rulemaking to make the emergency regulations permanent. 
This regulation is necessary to provide incidental take to farmers who agree to delay harvest to 
protect tricolored blackbird colonies, but still have a risk of incidental take from their ongoing 
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farming activities. A regulation adopted pursuant to Fish and Game Code Section 2084 is 
necessary to protect farmers who are providing habitat and agreeing to protect nesting 
tricolored blackbirds. 

Significant Public Comments 
1. Support for the emergency regulation, encouraging expediting the administrative

process for this species given the potential for changes in federal oversight of
endangered and threatened species and stating that FGC and DFW must maintain
sustainable local management opportunities since potential major negative impacts of
federal administrative impositions are possible (Exhibit 12.3).

2. California Farm Bureau Federation (CFBF) requests adoption as the regulation protects
dairy farmers who provide habitat for tricolored blackbirds from liability under CESA.,
and having a Section 2084 regulation in place for the 2017 nesting season will ensure
that farmers who agree to protect colonies of tricolored blackbirds nesting in their grain
fields are not put at risk of violating CESA. See Exhibit 12.4.

3. Audubon Caifornia commented that in the 2016 spring tricolored blackbird breeding
season, 100 percent of known farmland colonies were protected for the first time
because of the combination of CESA prohibitions on take, the Section 2084 regulation
to give farmers a pathway to compliance with CESA, and financial incentives and
technical assistance from the Natural Resources Conservation Service for farmers to
delay harvest. Audubon California requests that DFW’s successful 2016 policies and
collaborative programs be extended through 2017. See Exhibit 12.5.

4. Western United Dairymen supports the proposed emergency regulation (Exhibit 12.6).

Recommendation 
FGC staff:  Adopt the proposed emergency regulation submitted by California Farm Bureau 
Federation. 

Exhibits 
1. Petition for emergency regulation from Noelle Cremers, received Oct 5, 2016
2. Attachment A – proposed emergency regulation from Noelle Cremers, received Oct 5,

2016 
3. Email from Tom O'Key, received Jan 23, 2017
4. Email from Noelle Cremers, received Jan 23, 2017
5. Email from Michael Lynes, received Jan 24, 2017
6. Email from Western United Dairymen, received Jan 26, 2017

Motion/Direction 

Moved by __________ and seconded by _____________ that the Commission finds the 
following:  

A failure to adequately protect the tricolored blackbird would cause harm to the general 
welfare of the citizens of the State of California.   
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Action is necessary to ensure the protection and immediate conservation of the tricolored 
blackbird during the upcoming harvest of grain fields planted for silage.   

This finding is based on the record before the Commission, generally, and specifically the 
past activity under the Natural Resources Conservation Service program and the timing of 
the candidacy of the tricolored blackbird in relation to the upcoming harvest.   

 
Moved by __________ and seconded by _____________ that the Commission adopts the 
emergency language submitted to the Commission on October 6, 2016 by the California Farm 
Bureau Federation as an emergency regulation to be codified in Section 749.9. 
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California Fish and Game Commission                                                  Tom O’Key 
PO Box 944209                                                                                        
Sacramento, CA 94344-2090                                                                 Joshua Tree CA  
fgc@fgc.ca.gov                                                                                            
                                                                                                                January 23, 2017    
Dear Commissioners, 
 
Responding to the opportunity to include my opinions on wildlife issues coming before the 
Commissioners as shown on the agenda for the meeting of February 8 and 9, 2017, I thank the 
Commission and wish to submit the following requests into the record for consideration. 
 
For a non-agenda comment I wish to restate the request to make unlawful the unlimited take in 
killing wildlife and particularly contest killing of coyotes. I strongly oppose these activities and 
believe that current insights in best available science shows the detrimental nature of these 
misguided allowed activities. It is time to end recreational killing with family fun as the attraction. 
 
I ask that you please accept my input on a number of items I’ve found important to me from the 
list of items one through thirty seven as stated on the agenda. 
My attention is on items 5, 6, 7, 8, 9, 12, 13 and 20 
------------------------------------------------------------------------------------------------------------------------------- 
On Items for consent I submit, 
 
5. Adopt proposed changes to regulations to add Livermore tarplant (Deinandra bacigalupii) to 
the list of plants of California declared to be endangered (Section 670.2, Title 14, CCR) 
 
I strongly support this declaration.  
Preventing the extinction of this plant is entirely dependent on the stewardship that only the 
Commission and Department can and must provide.  
------------------------------------------------------------------------------------------------------------------- 
6. Receive Department’s request for a six month extension of time to submit its status review 
report on the petition to list Humboldt marten (Martes caurina humboldtensis) as an endangered 
species (Pursuant to Section 2074.6, Fish and Game Code) 
 
I strongly support immediate protection for the Humboldt marten and ask for immediate action in 
protecting this species and all other threatened species under California wildlife management. 
 
I ask that all recreational and commercial trapping of predators be made unlawful as protection 
of the Humboldt marten serves as but one of countless  examples of the benefits resulting from 
banning all predator trapping. Item 6 is well supported with a trapping ban that relieves added 
unnecessary stress related to negative impacts of trapping put upon the Humboldt marten and 
many other threatened predator species.  
 
Many fair arguments can be made supporting a ban on all commercial and recreational trapping 
and an important example is the economic consideration placed on taxpayers who currently 
carry the burden of responsibility for paying costs of administrating and managing the practice of 
trapping. 
 
Time is past due for the enforcement of existing laws as contained in California SB1148  as well 
as in section 4006c of the California Dept. F&G Code. Full financial costs of allowing trapping to 
continue must be imposed upon the consumptive users of the current allowance or the 
allowance must come to an end. 
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------------------------------------------------------------------------------------------------------------------------------- 
7. Receive petition from the Center for Biological Diversity to list foothill yellowlegged frog (Rana 
boylii) as endangered under the California Endangered Species Act (CESA) (Pursuant to 
Section 2073.3, Fish and Game Code, and Section 670.1(c), Title 14, CCR) 
 
8. Ratify findings on the petition to list northern spotted owl (Strix occidentalis caurina) as a 
threatened or endangered species under CESA (Pursuant to Section 2075.5, Fish and Game 
Code)  
 
9. Ratify findings on the petition to list flat-tailed horned lizard (Phrynosoma mcallii) as a 
threatened or endangered species under CESA (Pursuant to Section 2075.5, Fish and Game 
Code) 
 
12. Adopt emergency regulation concerning special order relating to incidental take of tricolored 
blackbird (Agelaius tricolor) during candidacy period as an endangered species (Pursuant to 
Section 2084, Fish and Game Code)  
 
13. Consider the petition, Department’s evaluation report, and comments received to determine 
whether listing Lassics lupine (Lupinus constancei) as a threatened or endangered species may 
be warranted (Pursuant to Section 2074.2, Fish and Game Code) Note: If the Commission 
determines listing may be warranted, a one-year status review will commence before the final 
decision on listing is made. 
 
I encourage expediency in administrating agenda items 7, 8, 9, 12, and 13, and of all issues of 
similar concern. 
Given the potential for changes in Federal oversight of endangered and threatened species, 
new federal laws may soon jeopardize fair protections. The California Fish and Game 
Commission and the California Department of Wildlife Services must maintain sustainable local 
management opportunities. Since potential major negative impacts of Federal administrative 
impositions are possible, I believe time is of the essence in maintaining local control of crucial 
issues. 
--------------------------------------------------------------------------------------------------------------------- 
 
20. Adopt proposed changes to regulations concerning the use of dogs for the pursuit and take 
of mammals (Section 265, Title 14, CCR) 
 
I oppose all laws allowing the use of dogs to pursue and take mammals. 
--------------------------------------------------------------------------------------------------------------------- 
 
 

Thank you for your consideration, 

Sincerely, Tom O’Key 

 



 
 

January 23, 2017 

 

Eric Sklar, President 

California Fish and Game Commission 

1416 9th Street, Room 1320 

Sacramento, CA 95814 

 

RE: Emergency regulation concerning special order relating to incidental take of tricolored 

blackbird (Agelaius tricolor) during candidacy period as an endangered species 

 

Dear President Sklar: 

 

The California Farm Bureau Federation (Farm Bureau) is writing to request adoption of a 2084 

regulation allowing incidental take in limited circumstances during the candidacy period of the 

Tricolored Blackbird.  Farm Bureau represents more than 48,000 members as it strives to protect 

and improve the ability of farmers and ranchers engaged in production agriculture to provide a 

reliable supply of food and fiber through responsible stewardship of California’s resources.  Our 

dairy farmer members who plant small grain crops adjacent to their dairies provide valuable 

nesting habitat for Tricolored Blackbirds, but need incidental take protection when they agree to 

provide that habitat.   

 

Farm Bureau appreciates the Fish and Game Commission’s (Commission) responsiveness to the 

petition requesting adoption of a 2084 regulation for Tricolors.  The 2084 regulation protects 

dairy farmers who provide habitat for Tricolored Blackbirds from liability under the California 

Endangered Species Act (CESA).  Farm Bureau appreciates the Commission’s adoption of a 

2084 regulation for Tricolors last year.  The 2016 nesting season was successful and the 2084 

regulation in place last spring worked exactly as intended. Unfortunately, since it was an 

emergency regulation it has expired and another 2084 regulation is necessary for the 2017 

nesting season.   

 

Having a 2084 regulation in place for the 2017 nesting season will ensure that farmers who agree 

to protect colonies of Tricolored Blackbirds nesting in their grain fields are not put at risk of 

violating CESA. Farm Bureau appreciates the Commission’s timely response to the petition and 

respectfully requests adoption of a 2084 regulation in time for the 2017 nesting season in the 

spring.  Should you have any questions, please contact Noelle G. Cremers (916/446-4647 or 

ncremers@cfbf.com). 

 

Sincerely, 

 
Noelle G. Cremers 

Director, Natural Resources and Commodities  
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January 24, 2017 
 
California Fish and Game Commission 
1416 Ninth Street, Room 1320 
Sacramento, CA 95814 
fgc@fgc.ca.gov 
 
 
RE: Agenda Item 12. Adopt emergency regulation concerning special order relating to 

incidental take of tricolored blackbird (Agelaius tricolor) during candidacy period as an 
endangered species (Pursuant to Section 2084, Fish and Game Code). 

 
Dear Commissioners: 
 
Audubon California writes on behalf of its 350,000 members and supporters to ask the 
Commission to maintain uninterrupted California Endangered Species Act (CESA) protections 
for Tricolored Blackbirds and the associated regulations that facilitate the successful 
implementation of those protections.  
 
In the 2016 spring Tricolored Blackbird breeding season, 100 percent of known farmland 
colonies were protected for the first time because of the combination of CESA prohibitions on 
take, the 2084 regulation to give farmers a pathway to compliance with CESA when they delay 
harvest for nesting colonies, and financial incentives and technical assistance for farmers to delay 
harvest from the Natural Resources Conservation Service. With the extension of the scientific 
review period for Tricolored Blackbirds we ask that the Department of Fish and Wildlife’s 
successful 2016 policies and collaborative programs also be extended through 2017.  
 
Nearly 90 percent of Tricolored Blackbirds are located in California with smaller breeding 
colonies occurring in Nevada, Oregon, Washington, and Baja California (Beedy and Hamilton 
1999). Tricolored Blackbirds are the last North American landbird that breeds in large colonies. 
Tricolored Blackbirds nest predominantly in California’s Central Valley, historically in native 
wetlands, but more recently in agricultural fields due to lack of available natural habitat. Nesting 
in agricultural fields, particularly dairy silage fields, can create a conflict when farmers need to 
harvest during the breeding timeframe.   
 
The Tricolored Blackbird’s combination of narrow geographic range and highly colonial 
breeding make them particularly susceptible to disturbance and habitat loss. In the 2014 
statewide survey 64 percent of the population was contained in just ten large colonies, making 
the loss of even one colony’s reproductive output cause for concern. Over 95 percent of the 
species’ historic habitat, wetlands in the Central Valley, have been replaced with agriculture or 
urbanization (Central Valley Joint Venture 2006). As a result of this large-scale habitat loss and 
ongoing mortality, Tricolored Blackbirds have declined significantly in the last 80 years.  
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Once numbering in the millions (Hamilton et al. 1995; Neff 1937), the Tricolored Blackbird 
population declined to approximately 145,000 birds in 2014 according to the statewide survey 
(Meese 2014). The triennial survey was developed and employed to track the Tricolored 
Blackbird population abundance and distribution. The next statewide survey will be conducted in 
April, 2017. The most extensive and replicable surveys – conducted in 2008, 2011, and 2014 – 
show a steep decline in Tricolored Blackbird abundance. The Tricolored Blackbird population 
declined by 64 percent between 2008 and 2014, despite an increase in the number of sites 
surveyed (Meese 2014). Additionally, Graves et al. (2013) identified a 63 percent decline in 
mean breeding colony size from 1935 to 1975. This dramatic decline has led Audubon to support 
the proposed CESA listing for this species, while also prioritizing on-the-ground partnerships to 
help find solutions for farmers and other private landowners impacted by the species.   
 
The goal of Audubon California, along with the researchers, agencies, conservation 
organizations and industry groups in the Tricolored Blackbird Working Group, is population 
recovery. Listing is a tool to protect vulnerable breeding colonies and direct agency efforts 
towards providing safe, long-term habitat. The 2084 regulation complements listing protections 
by supporting the Natural Resources Conservation Service farmer assistance program. Audubon 
and our partners remain committed to collaboration to achieve recovery. 
 
Thank you for consideration of our comments. If you would like to discuss this matter further, 
please do not hesitate to contact me at (916) 737-5707 or via email at mlynes@audubon.org. 
 
Respectfully submitted, 
 

 
Michael Lynes 
Director of Public Policy 
Audubon California 
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January 23, 2017 
 

Eric Sklar, President 

Fish and Game Commission 

1416 Ninth Street 

Sacramento, CA 95814 

 

Re: Tricolored Blackbird 2084 Incidental Take Petition 

 

Dear President Sklar, 

 

I am writing to offer the support of Western United Dairymen for the adoption of the 2084 incidental 

take regulation for Tricolored Blackbird.  Western United Dairymen (WUD) is the largest dairy producer 

trade association in California representing about 500 of the State’s dairy families.  Tricolored Blackbirds 

have taken to nesting in dairy silage fields due to the loss of natural habitat.  WUD has been a member 

of the Tricolored Blackbird Working Group for over a decade and has worked with its members to 

support the Tricolored Blackbird.  We have put on several workshops dedicated to this topic and 

disseminated information in other venues that WUD uses to communicate with our members.   

 

WUD along with our partners, California Farm Bureau Federation, Dairy Cares and Audubon of California 

have applied for and been awarded a grant from the Natural Resources Conservation Service to help 

farmers that must delay harvest when the birds are nesting in a field.  Biologists from NRCS and/or the 

Department of Fish and Wildlife advise farmers as to what they should do when Tricolors are nesting in 

their fields, but it is very important that farmers are protected from incidental take when they are 

following the advice of an approved biologist and doing everything they can to avoid take.   

 

This regulation lets farmers know that they can do the right thing and be protected from incidental take.  

We look forward to continuing the collaboration we have developed with the Commission and the 

Department to protect the Tricolored Blackbird.  The adoption of this 2084 will help this process 

continue to work effectively.  If you have any questions in the matter please feel free to let me know.   

 

 

Sincerely, 

 
Paul Sousa   
Director of Environmental Services 

Western United Dairymen 
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