Item No. 10A
STAFF SUMMARY FOR DECEMBER 11-12, 2019

10A. EXECUTIVE DIRECTOR’S REPORT - STAFF REPORT

Today’s Item Information [ Action

Receive the executive director’s staff report, including updates on positions, website and
document accessibility, sesquicentennial planning, and the most recent California Law
Revision Commission tentative recommendation related to the California Fish and Game
Code.

Summary of Previous/Future Actions (N/A)
Background

Staffing Update

Two positions in the FGC office continue to be filled through out-of-class assignments, one of
which is the deputy executive director. Efforts to fill the deputy position are currently underway;
following completion of the exam process, interviews will be scheduled with qualified
applicants.

Three FGC staff have accepted promotions and will be leaving in the coming days. Staff
Services Analyst Sergey Kinchak accepted a promotion at DFW Region 2; his last day is Dec
13. Seasonal clerk lan Williams accepted a permanent job with the California Department of
Motor Vehicles effective Dec 16. Recruitment efforts for both positions will commence shortly.
Finally, our Sea Grant State Fellow, Maggie McCann, accepted an environmental scientist
position with DFW Fisheries Branch effective Dec 13; her departure is a little earlier than
expected, but recruitment efforts for next year’s fellow are complete.

Staff is pleased to announce that Rose Dodgen will join FGC staff in the new year as the 2020
Sea Grant State Fellow. Rose is finalizing work related to her master’s degree in biological
sciences at California Polytechnic State University, San Luis Obispo.

See Exhibit 1 for more information about staff time and activities.

Website / Document Accessibility

Our move to the new state-approved website template is largely complete; however, complying
with state-mandated accessibility standards is proving to be time-consuming and challenging
since there is often not a standard method for complyin. The challenge is especially great
given the large volume of materials FGC posts to its website, not only FGC-generated
materials, but also materials received from other organizations and the public, the majority of
which are not compliant. Staff is actively working to find solutions to this challenging situation.

150" Anniversary Celebration

As FGC enters its sesquicentennial year, preparations are underway to properly recognize this
important milestone on Apr 2, 2020. Earlier this fall, staff formed a planning committee to
develop a list of potential events, such as tours or events at DFW wildlife areas and ecological
reserves, creating a perpetual award to recognize outstanding conservation efforts, and
updating publications on the history of FGC. A formal celebratory event is being explored for
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the week of the Apr 2020 FGC meeting in Sacramento. Staff looks forward to bringing forth
specific ideas for approval at FGC’s Feb 2020 meeting.

California Law Revision Commission

Late last year the California Law Revision Commission (CLRC) released a tentative
recommendation to revise and replace the California Fish and Game Code with a California Fish
and Wildlife Code (Exhibit 2); CLRC is seeking public comment and will consider comments prior
to making its final recommendation to the California State Legislature.

CLRC'’s nearly 1,300-page tentative recommendation has two components: hundreds of
‘comments” about individual sections and proposed reorganization of the code (including
renumbering all current code sections).

Initially, CLRC requested comments by Jan 2020, but has since divided the comment process
into two phases, first focused on what are referred to as comments and second focused on the
reorganization. The first phase comments are due to CLRC no later than Jul 1, 2020; with the
assistance of DFW legal staff, FGC staff is in the process of conducting an analysis of each
comment and evaluating potential impacts to Title 14. The second phase comments are due to
CLRC no later than Jul 1, 2021.

Consistent with the authority you granted the executive director in 2017, staff will develop and
submit comments on the first phase to CLRC prior to the deadline, at which time staff will begin
its review for the second phase.

Significant Public Comments (N/A)
Recommendation (N/A)

Exhibits
1. Staff Report on Staff Time Allocation and Activities, dated Dec 3, 2019

2. California Law Revision Commission: Tentative Recommendation, Fish and Wildlife
Code, dated Dec 2018 and Tentative Recommendation, Fish and Wildlife Code:
Conforming Revisions, dated Feb 2019 (corrected)

Motion/Direction (N/A)
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California Fish and Game Commission

Staff Report on Staff Time Allocation and Activities
December 3, 2019

Commission staff time is a tangible and invaluable asset. Especially since the Commission’s
staff is so small, where and how staff members spend their time is important. This report
identifies where Commission staff allocated time to general activity categories (see table;
sample tasks for each general category begin on the next page) and to specific activities
during October and November 2019.

The general allocation table summarizes time across all staff classifications, though some
classifications require a greater emphasis on certain task categories than others. For example,
advisors can spend 30% or more of their time on special projects due to committee project
assignments, while regulatory analysts spend up to 70% of their time on regulatory program
tasks.

Of note during this reporting period is a substantial increase in staff time for special projects.
Items such as web accessibility, strategic planning, California Fishing Communities Definitions
Workshop, California Law Revision Commission tentative recommendation for a new Fish and
Wildlife Code and other tasks have increased in recent months. Increased leave time in
November is the result of staff illnesses and the Thanksgiving holiday. Finally, of significant note
is that during this reporting period, commission staff reports zero vacancies; except for a brief
period in 2018, this is the first occurrence of having no vacancies in many years.

General Allocation

Task Category S?a&f‘o'lger;re g?az‘fr'lr']itr)neé
Regulatory Program 18% 13%
Non-Regulatory Program 3% 4%
Comr_nission/Committee 29% 19%
Meetings
Legal Matters 5% 6%
External Affairs 6% 5%
Special Projects 13% 14%
Administration 22% 19%
Leave Time 10% 26%
Unfilled Positions 0% 0%

Total Staff Time? 105% 105%

! Total staff time is greater than 100% due to overtime



Activities for October 2019
e Prepared for and conducted two publicly noticed meetings (October 8 Tribal Committee;
October 9-10 Commission)

e Began preparations for one publicly noticed meeting (November 5 Marine Resources
Committee)

e Participated in the Policy Advisory Committee for Marine Protected Areas working
groups

e Assisted in the production of and participated in the Sea Grant State Fellow recruitment
screening and interviews

e Conducted stakeholder discussion about draft delta fisheries management policy and
potential revisions to Commission Striped Bass Policy

e Participated in multi-agency Chronic Wasting Disease Task Force meeting

e Participated in plastic pollution interagency meeting with California Natural Resources
Agency

e Participated in MPA Statewide Leadership Team and Other Uses Subgroup meetings
e Conducted joint meeting with DFW Regulations Unit

e Prepared for and conducted Coastal Fishing Communities Definition Workshop

e Participated in northern spotted owl stakeholder forum

e Began sesquicentennial planning

Activities for November 2019
e Finalized preparations for and conducted one publicly noticed meeting (November 5
Marine Resources Committee)
e Began preparations for one publicly noticed meeting (December 11-12 Commission)
e Participated in the California Hunting and Conservation Coalition meeting
e Began deputy executive director recruitment

e Conducted stakeholder discussion about draft delta fisheries management policy and
potential revisions to Commission Striped Bass Policy

e Conducted Sea Grant State Fellow interviews

e Participated in Red Abalone Fishery Management Plan Project Team and
Administrative Team meetings

e Began in-person strategic planning interviews
e Participated in Nimbus Hatchery Tour

e Participated in the California Natural Resources Agency’s Marine Protected Areas
Milestones meeting

e Participated in the Integrated Ocean Observing for a Changing California Coastline
workshop

General Allocation Categories with Sample Tasks

Regulatory Program

Time Allocation and Activities 2 December 3, 2019



e Coordination meetings with DFW to
develop timetables and notices

e Prepare and file notices, re-notices,
and initial/final statements of reasons

e Prepare administrative records

Non-Regulatory Program

e DFW partnership, including joint
development of management plans
and concepts

e Process and analyze non-regulatory
requests

Commission/Committee Meetings and Support

e Research and compile subject-
specific information

e Review and develop policies

e Develop and distribute meeting
agendas and materials

e Agenda and debrief meetings

e Prepare meeting summaries, audio
files and voting records

e Research and secure meeting
venues

Legal Matters

e Public Records Act requests
e Process appeals and accusations
e Process requests for permit transfers

External Affairs

e Engage and educate legislators,
monitor legislation

e Maintain state, federal and tribal
government relations

Special Projects

e Coastal Fishing Communities

e Fisheries Bycatch Workgroup

e Streamline routine regulatory actions
e Strategic planning

Track and respond to public
comments

Consult, research and respond to
inquiries from the Office of
Administrative Law

Develop, review and amend
Commission policies

Research and review adaptive
management practices

Review and process California
Endangered Species Act petitions

Develop and distribute after-meeting
memos/letters

Make travel arrangements for staff
and commissioners

Conduct onsite meeting management
Process submitted meeting materials

Provide commissioner support
(expense claims, office hours, etc.)

Process and analyze regulatory
petitions

Process kelp and state water bottom
leases

Litigation
Prepare administrative records

Correspondence
Respond to public inquiries
Website maintenance

Aquaculture best management
practices

Website accessibility issues
Service Based Budgeting Initiative



Administration

Staff training and development
Purchases and payments
Contract management
Personnel management

Leave Time

e Holidays
e Sick leave
e Vacation or annual leave

Budget development and tracking
Health and safety oversight
Internal processes and procedures
Document archival

Jury duty
Bereavement



STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

Fish and Wildlife Code

December 2018

The purpose of this tentative recommendation is to solicit public comment on the
Commission’s tentative conclusions. A comment submitted to the Commission will be
part of the public record. The Commission will consider the comment at a public meeting
when the Commission determines what, if any, recommendation it will make to the
Legislature. It is just as important to advise the Commission that you approve the
tentative recommendation as it is to advise the Commission that you believe revisions
should be made to it.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN January 1, 2020.

The Commission will often substantially revise a proposal in response to comment it
receives. Thus, this tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.

California Law Revision Commission
c/o UC Davis School of Law
Davis, CA 95616
<commission@clrc.ca.gov>



SUMMARY OF TENTATIVE
RECOMMENDATION

In 2010, the Secretary of the Natural Resources Agency was directed to convene
a committee to develop and submit a “strategic vision” for the Fish and Game
Commission and the Department of Fish and Game (now the Department of Fish
and Wildlife.) The resulting report recommended that the Law Revision
Commission be tasked with cleaning up the Fish and Game Code.

In response to that report, Senator Fran Pavley and Assembly Member Jared
Huffman (the Chairs of the Senate Natural Resources and Water Committee and
the Assembly Water, Parks, and Wildlife Committee at that time) requested that
the Commission conduct a comprehensive review and clean-up of the Fish and
Game Code, noting “the need for a comprehensive, thorough review and updating
of the Fish and Game Code, to identify obsolete, inconsistent or duplicative
sections, and to provide support for more readily understood and enforceable fish
and wildlife regulations.” Authority to conduct that study was granted by
concurrent resolution in 2012 and reaffirmed in subsequent resolutions.

In order to achieve the greatest degree of improvement to the organization and
expression of the Fish and Game Code, the Commission decided to prepare a
recommendation that would repeal the existing code and replace it with a new Fish
and Wildlife Code. The new code would continue the substance of the former code
in a more user-friendly form, without making any significant substantive change to
the effect of existing law.

This tentative recommendation presents a complete draft of the proposed Fish
and Wildlife Code. It was prepared pursuant to Resolution Chapter 158 of the
Statutes of 2018.
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Tentative Recommendation ® December 2018

FISH AND WILDLIFE CODE

In 2010, the Secretary of the Natural Resources Agency was directed to convene
a committee to develop and submit a “strategic vision” for the Fish and Game
Commission and the Department of Fish and Game (now the Department of Fish
and Wildlife.)! The resulting report recommended, among other things, that the
Law Revision Commission be tasked with cleaning up the Fish and Game Code .2

In response to that recommendation, Senator Fran Pavley and Assembly
Member Jared Huffman (the Chairs of the Senate Natural Resources and Water
Committee and the Assembly Water, Parks, and Wildlife Committee at that time)
requested that the Commission conduct a comprehensive review and clean-up of
the Fish and Game Code, noting “the need for a comprehensive, thorough review
and updating of the Fish and Game Code, to identify obsolete, inconsistent or
duplicative sections, and to provide support for more readily understood and
enforceable fish and wildlife regulations.”® In 2012, the Legislature directed the
Commission to conduct the requested study:

[The] Legislature approves for study by the California Law Revision
Commission the new topic listed below:

Whether the Fish and Game Code and related statutory law should be revised to
improve its organization, clarify its meaning, resolve inconsistencies, eliminate
unnecessary or obsolete provisions, standardize terminology, clarify program
authority and funding sources, and make other minor improvements, without
making any significant substantive change to the effect of the law[.]*

In order to achieve the greatest degree of improvement to the organization and
expression of the Fish and Game Code, the Commission decided to prepare a
recommendation that would repeal the existing code and replace it with a new Fish
and Wildlife Code. The new code would continue the substance of the former code
in a more user-friendly form, without making any significant substantive change to
the effect of existing law.

This tentative recommendation presents a complete draft of the proposed Fish
and Wildlife Code. The general character and noteworthy features of the proposed
legislation are discussed below.

1. 2010 Cal. Stat. ch. 424.

2. See California Fish & Wildlife Strategic Vision, Recommendations for Enhancing the State’s Fish
and Wildlife Management Agencies, A13 (April 2012).

3. See Memorandum 2012-5, pp. 22-23.
4. 2012 Cal. Stat. res. ch. 108 (ACR 98 (Wagner)).

1=
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Tentative Recommendation ® December 2018

PURPOSE

The purpose of the proposed law is to improve the organization and expression
of the Fish and Game Code, to make it easier to understand, use, and maintain,
without making any significant substantive changes to the effect of that law.

The Fish and Game Code was last recodified in 1957.5 While some provisions of
the Code have not changed since then, the Code has a whole has been extensively
modified and supplemented over the course of the last 61 years. That change has
occurred piecemeal, with hundreds of individual bills and initiatives aimed at
addressing specific issues as they arise.

Over time, that kind of uncoordinated change can lead to structural
disorganization. New provisions are added in whatever location seems correct at
the time, rather than according to a systematic plan. As a result, provisions
addressing different topics may be grouped together and provisions addressing a
common topic may be spread to multiple locations.

For example, Division 2 of the existing Fish and Game Code is headed
“Department of Fish and Wildlife.” That division contains 22 chapters. As
expected, some of the provisions of Division 2 establish the department and define
its general duties and powers. However, the great majority of the provisions in that
division do not. Instead, they govern a miscellaneous collection of regulatory
programs, on a wide range of topics. In most cases, those programs have more in
common with the content of other divisions of the code than they do with Division
2. For example, Chapter 7.2 of Division 2 addresses “Trout Management.” One
would expect that content to be located in Division 3 (“Fish and Game Generally™)
or Division 6 (“Fish”), rather than in Division 2 (“Department of Fish and
Wildlife”). Similar issues exist throughout the code.

Structural disorganization makes it harder and more costly to use the code. A
member of the public, judge, attorney, or policy maker who needs to find the law
governing a particular topic cannot rely on the code’s organizational headings as a
reliable guide. Instead, a user will need to search the entire code to find relevant
law, which may be scattered across several locations.

For all of those reasons, it would be beneficial to recodify the Fish and Game
Code. Recodification would allow for a reassessment of the overall content of the
code and the creation of a new organizational structure that better suits the current
state of the law. Provisions that govern a common topic could be grouped
together, with headings that create a logical connection between related subjects.
That is the purpose of the proposed law.

5. 1957 Cal. Stat. ch. 456.
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Tentative Recommendation ® December 2018

NONSUBSTANTIVE REFORM

In directing the Commission to conduct this study, the Legislature specifically
provided that the Commission should not recommend any “significant substantive
change to the effect of the law.”¢

The Commission has exercised care to abide by that limitation, ensuring that the
proposed law would not result in any significant substantive change in outcomes
under the affected statutes.

Specific measures taken by the Commission to avoid making any significant
substantive change in the law are described below.

Objective and Participatory Study Process

The Commission’s study process is well-suited to the development of a
nonsubstantive reform of the Fish and Game Code, for the following reasons:

. The Commission is neutral and objective, with no special interest in the
subject of fish and game. The Commission has no motivation to introduce
significant substantive changes into fish and game law.

. The Commission has considerable experience in drafting legislation to
recodify complex bodies of law without making any significant substantive
change.’

. The Commission’s work is transparent. All materials are publicly

distributed. All deliberations are conducted at open public meetings.

. The Commission actively solicits input from affected interest groups.
Interim drafts of the proposed law were provided to those groups for review.
Any objection that a change would have a substantive effect were carefully
analyzed and addressed by the Commission. Any future objections will be
treated similarly.

. In proposing legislative reform, the Commission prepares a thorough report
that explains the purpose and effect of the proposed law, and sets out a
complete draft of the proposed legislation, with a detailed table of contents
and a table showing the disposition of every affected section. This report
facilitates public review of the proposed law.

Commission Comments
In preparing a recommendation, the Commission drafts an explanatory
“Comment” for every section that is added, amended, or repealed.® A Comment

6. Id.

7. For example, in 2009 the Commission recommended the nonsubstantive recodification of the deadly
weapon statutes, an important and sensitive body of law. See Nonsubstantive Reorganization of Deadly
Weapon Statutes, 38 Cal. L. Revision Comm’n Reports 217 (2009); enacted as 2010 Cal. Stat. ch. 178,
2010 Cal. Stat. ch. 711. After beginning its work on the Fish and Game Code, the Commission was
assigned the task of preparing nonsubstantive recodifications of the California Public Records Act and
specified statutes governing hazardous materials. See 2018 Cal. Stat. ch. res. 158.

_3_
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indicates the derivation of a section and often explains its purpose, its relation to
other law, and potential issues concerning its meaning or application.

For the most part, the Comments in this tentative recommendation state
expressly, for each affected section, that the proposed law is not intended to make
any change to the substance of the affected provision.

On completion of a final recommendation, the full recommendation, including
the proposed legislation and the Comments, will be presented to the Legislature
and the Governor. If legislation is introduced to effectuate the proposed law, the
full recommendation will be provided to each member of every policy committee
that reviews the legislation.

Commission materials that have been placed before and considered by the
Legislature are considered evidence of legislative intent,’ and are entitled to great
weight in construing statutes.' The materials are a key interpretive aid for
practitioners as well as courts,'! and courts may judicially notice and rely on
them.!2 Courts at all levels of the state!3 and federal'* judicial systems use

8. The Comments follow each section of the proposed legislation infra.

9. See, e.g., Fair v. Bakhtiari, 40 Cal. 4th 189, 195, 147 P.3d 653, 657, 51 Cal. Rptr. 3d 871, 875
(2006) (“The Commission’s official comments are deemed to express the Legislature’s intent.”); People v.
Williams, 16 Cal. 3d 663, 667-68, 547 P.2d 1000, 128 Cal. Rptr. 888 (1976) (* The official comments of
the California Law Revision Commission on the various sections of the Evidence Code are declarative of
the intent not only of the draft[ers] of the code but also of the legislators who subsequently enacted it.”).

10. See, e.g., Dep’t of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd., 40 Cal.
4th 1, 12-13 n.9, 145 P.3d 462, 469 n.9, 50 Cal. Rptr. 3d 585, 593 n.9 (2006) (Commission’s official
comments are persuasive evidence of Legislature’s intent); Hale v. S. Cal. IPA Med. Group, Inc., 86 Cal.
App. 4th 919,927, 103 Cal. Rptr. 2d 773,778 (2001):

In an effort to discern legislative intent, an appellate court is entitled to take judicial notice of the
various legislative materials, including committee reports, underlying the enactment of a statute.
(Kern v. County of Imperial (1990) 226 Cal.App.3d 391, 400, fn. 8, 276 Cal.Rptr. 524; Coopers &
Lybrand v. Superior Court (1989) 212 Cal.App.3d 524, 535, fn. 7, 260 Cal. Rptr. 713.) In particular,
reports and interpretive opinions of the Law Revision Commission are entitled to great weight.
(Schmidt v. Southern Cal. Rapid Transit Dist. (1993) 14 Cal.App.4th 23, 30, fn. 10, 17 Cal.Rptr.2d
340.)

11. Cf. 7 B. Witkin, Summary of California Law Constitutional Law § 123, at 230 (10th ed. 2005)
(Commission reports as aid to construction); Gaylord, An Approach to Statutory Construction, 5 Sw. U. L.
Rev. 349, 384 (1973).

12. See, e.g., Kaufman & Broad Communities, Inc. v. Performance Plastering, Inc., 133 Cal. App. 4th
26, 34 Cal. Rptr. 3d 520 (2005) (providing overview of materials that may be judicially noticed in
determining legislative intent); Hale, 86 Cal. App. 4th at 927; Barkley v. City of Blue Lake, 18 Cal. App.
4th 1745, 1751 n.3,23 Cal. Rptr. 2d 315, 318-19 n.3 (1993).

13. See, e.g., Sullivan v. Delta Air Lines, Inc., 15 Cal. 4th 288, 298, 935 P.2d 781, 63 Cal. Rptr. 2d 74
(1997) (California Supreme Court); Admin. Mgmt. Services, Inc. v. Fid. & Deposit Co. of Md., 129 Cal.
App. 3d 484, 488, 181 Cal. Rptr. 141 (1982) (court of appeal); Rossetto v. Barross, 90 Cal. App. 4th Supp.
1,5-6, 110 Cal. Rptr. 2d 255 (2001) (appellate division of superior court).

14. See, e.g., California v. Green, 399 U.S. 149, 154 n.3 (1970) (United States Supreme Court); S. Cal.
Bank v. Zimmerman (/n re Hilde), 120 F.3d 950, 953 (9th Cir. 1997) (federal court of appeals); Williams v.
Townsend, 283 F. Supp. 580, 582 (C.D. Cal. 1968) (federal district court); Ford Consumer Fin. Co. v.

_4_
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Tentative Recommendation ® December 2018

Commission materials to construe statutes enacted on Commission
recommendation.!5

The Commission’s Comments will make clear that, with a small number of
specifically identified exceptions, the proposed law should be construed as a
nonsubstantive reorganization of the law.

Statements of Legislative Intent

The proposed law would be known as the Fish and Wildlife Code of 2020.1¢ It
would include a number of codified general provisions to expressly state the
purpose and effect of the recodification.

Proposed Section 10 would make clear that a provision of the proposed law is
intended as a restatement and continuation of the provision that it restates, rather
than a new enactment, and that any reference to a restated provision is deemed to
include a reference to the section that restates it (and vice versa):

(a) A provision of this code, insofar as it is substantially the same as a
previously existing provision relating to the same subject matter, shall be
construed as a restatement and continuation thereof, and not as a new enactment.

(b) A reference in a statute or regulation to a previously existing provision that
is restated and continued in this code shall, unless a contrary intent appears, be
deemed a reference to the restatement and continuation.

(c) A reference in a statute or regulation to a provision of this code that is
substantially the same as a previously existing provision, shall, unless a contrary
intent appears, be deemed to include a reference to the previously existing
provision.

(d) A reference in a regulation to a provision of the former Fish and Game
Code, rather than to the provision of this code that continues the former provision,
has no effect on the validity of the regulation.

In addition, proposed Sections 15 and 20 would make clear that restatement of a
provision is not intended to have any effect, positive or negative, on a judicial

McDonell (In re McDonell), 204 B.R. 976, 978-79 (B.A.P. 9th Cir. 1996) (bankruptcy appellate panel); In
re Garrido, 43 B.R. 289,292-93 (Bankr. S.D. Cal. 1984) (bankruptcy court).

15. See, e.g., Jevne v. Superior Court, 35 Cal. 4th 935, 947, 111 P.3d 954, 962, 28 Cal. Rptr. 3d 685,
694-95 (2005) (Commission report entitled to substantial weight in construing statute); Collection Bureau
of San Jose v. Rumsey, 24 Cal. 4th 301, 308 & n.6, 6 P.3d 713,718 & n.6, 99 Cal. Rptr. 2d 792,797 & n.6
(2000) (Comments to reenacted statute reiterate the clear understanding and intent of original enactment);
Brian W. v. Superior Court, 20 Cal. 3d 618, 623, 574 P.2d 788, 791, 143 Cal. Rptr. 717, 720 (1978)
(Comments persuasive evidence of Legislature’s intent); Volkswagen Pac., Inc. v. City of Los Angeles, 7
Cal. 3d 48, 61-63, 496 P.2d 1237, 1247-48, 101 Cal. Rptr. 869, 8§79-80 (1972) (Comments evidence clear
legislative intent of law); Van Arsdale v. Hollinger, 68 Cal. 2d 245, 249-50, 437 P.2d 508, 511, 66 Cal.
Rptr. 20, 23 (1968) (Comments entitled to substantial weight), overruled on other grounds, Privette v.
Superior Court, 5 Cal. 4th 689, 696, 854 P.2d 721, 21 Cal. Rptr. 2d 72 (1993); County of Los Angeles v.
Superior Court, 62 Cal. 2d 839, 843-44, 402 P.2d 868, 870-71, 44 Cal. Rptr. 796, 798-99 (1965) (statutes
reflect policy recommended by Commission).

16. See proposed Section 1(b) infra. The title will require adjustment if the proposed legislation is
enacted in a different year.
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Tentative Recommendation ® December 2018

interpretation of the restated provision or a judicial holding regarding the
provision’s constitutionality:

15. (a) A judicial decision interpreting a provision of the former Fish and Game
Code is relevant in interpreting any provision of this code that restates or
continues that provision of the former Fish and Game Code.

(b) However, in enacting the Fish and Wildlife Code of 2020, the Legislature
has not evaluated the correctness of any judicial decision interpreting a provision
of the former Fish and Game Code.

(c) The enactment of the Fish and Wildlife Code of 2020 is not intended to, and
does not, reflect any assessment of any judicial decision interpreting any
provision of the former Fish and Game Code.

20. (a) A judicial decision determining the constitutionality of a provision of the
former Fish and Game Code is relevant in determining the constitutionality of any
provision of this code that restates or continues that provision of the former Fish
and Game Code.

(b) However, in enacting the Fish and Wildlife Code of 2020, the Legislature
has not evaluated the constitutionality of any provision enacted by that act, or the
correctness of any judicial decision determining the constitutionality of any
provision of the former Fish and Game Code.

(c) The enactment of the Fish and Wildlife Code of 2020 is not intended to, and
does not, reflect any determination of the constitutionality of any provision
enacted by that act.

The provisions discussed above are particularly important with respect to
provisions that were added by initiative or to effectuate an initiative. They would
make clear that the initiative provisions are continued in the proposed law and are
not new enactments. They would also make clear that enactment of the proposed
law should not be construed as acquiescence in any court case construing the
continued provisions or an indication that the Legislature has assessed the
constitutionality of the provisions. The proposed law would take no stand on and
have no effect on such issues.

Conservative Drafting
Any large body of statutes will include some language that could be stated more
clearly. The Commission has taken a conservative approach to such language,
leaving it mostly unchanged.

There are three main reasons for this approach:

(1) With a recodification of this magnitude, it would not be reasonable
to expect reviewers to scrutinize a large number of stylistic or
grammatical changes to determine whether they would have a
problematic substantive effect.

(2) It is common for statutory language to be the product of
negotiation, where compromise depended on the precise wording
of the language. Such compromises should not be undone solely
for reasons of stylistic improvement.

—6—
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Tentative Recommendation ® December 2018

(3) Many provisions in the Fish and Game Code were added by
initiative. The California Constitution sharply restricts the
Legislature’s ability to amend an initiative statute.l” However, in
this context, “amend” means to alter the substance of the law
added by initiative. “In deciding whether [a] particular provision
amends [an initiative statute], we simply need to ask whether it
prohibits what the initiative authorizes, or authorizes what the
initiative prohibits.”’8 Continuing the language of initiative
statutes without significant change helps to avoid any possibility
that an impermissible amendment would be made. This is
reinforced by the rule in proposed Section 10(a), discussed supra,
which provides that “[a] provision of this code, insofar as it is
substantially the same as a previously existing provision relating
to the same subject matter, shall be construed as a restatement and
continuation thereof, and not as a new enactment.” It is further
reinforced by the Commission’s Comments to the provisions at
issue, which uniformly declare that the provisions are continued
without substantive change. Recall that Commission Comments
are considered to be evidence of legislative intent. 1

However, there are three situations in which the proposed law would make
significant changes to existing language:

(1) Provisions that are difficult to understand were restated for clarity.
(2) Provisions that contain clear errors were revised to correct the errors.

(3) In a small number of cases, minor substantive or technical improvements
were made.

In every instance where language would be significantly changed, the proposed
change is identified in a Note that follows the affected section. This will make it
easier for reviewers to focus on those provisions. Notes are also used to provide
information, without posing a question (e.g., to identify sections that were added
or amended by 2018 legislation).

Legislative Process

After the Commission completes its study process and issues a final
recommendation, the proposed law would be scrutinized carefully in the
legislative process. This would serve as a final safeguard against any unintended
substantive change in the law.

17. See Cal. Const. art. 2, § 10 (“The Legislature may amend or repeal a referendum statute. The
Legislature may amend or repeal an initiative statute by another statute that becomes effective only when
approved by the electors unless the initiative statute permits amendment or repeal without the electors’
approval.”).

18. People v. Superior Court (Pearson), 48 Cal. 4th 564, 571; 227 P.3d 858; 107 Cal. Rptr. 3d 265
(2010).

19. See discussion of Commission Comments, supra.
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DRAFTING APPROACH

Structure of Proposed Law

The existing Fish and Game Code is organized into four levels: divisions, parts,
chapters, and articles. Some existing codes include a fifth organizational level:
titles. The proposed Fish and Wildlife Code would use titles, as an additional
organizational level between parts and chapters. This provides as much latitude as
possible to group similar provisions together, and then combine similar groupings
into a logical hierarchical structure.

The provisions of the proposed Fish and Wildlife Code would be numbered to
avoid over-crowding and leave room for future development of the law.

This approach complies with the Legislature’s directive to improve the
organization of the Fish and Game Code.? It allows for a more coherent and
intuitive organizational structure, which should make it easier for a reader to find
relevant provisions within the statute.

Short, Simple Sections

One common problem in statutory drafting is code sections that are excessively
long. Excessively long sections can obscure relevant details of law, especially if a
single section addresses several different subjects.

A better approach is to divide the law into a larger number of smaller sections,
with each section limited to a single subject. Short sections have numerous
advantages. They enhance readability and understanding of the law, and make it
easier to locate and refer to pertinent material. In contrast to a long section, a short
section can be amended without undue technical difficulties and new material can
be inserted where logically appropriate, facilitating sound development of the law.
The use of short sections is the preferred drafting technique of the California Code
Commission,?! the Legislature,?? the Legislative Counsel,?® and the Law Revision
Commission.?*

For those reasons, the proposed law would divide lengthy sections into shorter
and simpler provisions.

Definitions
As with existing law, the proposed law would group most of the definitions that
have code-wide application near the beginning of the proposed law, in alphabetical

20. 2016 Cal. Stat. res. ch. 150.

21. California Code Commission, Drafting Rules and Principles for Use of California Code Commission
Draftsmen, 1947-48 Report, app. G, at 4.

22. Senate & Assembly Joint Rule 8 (May 14, 2009).
23. Legislative Counsel of California, Legislative Drafting Manual 26-28 (1975).

24. Commission Staff Memorandum 76-24 (Feb. 17, 1976); First Supplement to Commission Staff
Memorandum 85-64 (May 31, 1985).
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order. This approach makes it easier for members of the public, attorneys, judges,
and the Legislature to quickly determine whether a term is subject to a statutory
definition.

Definitions that have a narrower scope of application have been located near the
provisions that they govern (often in a dedicated location near the beginning of
that law, along with other general provisions).

There is one definition that is likely to be confusing in some situations. The
existing definition of “fish,” which applies to the entire Fish and Game Code,
includes animals that are not considered fish biologically (i.e., invertebrates and
amphibians).? It is not clear whether every use of that term is intended to have the
defined meaning. Notwithstanding that potential source of confusion, the
Commission is not recommending any change to the application of the
definition.2¢6 Making such a change would require a determination of legislative
intention in hundreds of sections, which is not practicable in this study.

Cross-References

The Fish and Game Code contains numerous cross-references. The
reorganization of existing law will require that the existing references be updated
to reflect the numbering of the new code.

To facilitate review of the cross-reference updates made in this tentative
recommendation, the Commission has provided two tables, located at the end of
the proposed legislation. Those tables show the disposition of each provision of
existing law and the derivation of each provision of the proposed law.

There are also many provisions in other codes that refer to the Fish and Game
Code. Those cross-references will also need to be conformed to the proposed law.
Revisions to make those conforming changes will be included in a separate
tentative recommendation.

REQUEST FOR PUBLIC COMMENT

The Commission seeks public comment on its tentative recommendation.
Comments supporting the proposed approach are just as important as comments
suggesting changes to that approach or expressing other views.

25. See Fish & Game Code § 45.
26. See proposed Section 380 infra.
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FISH AND WILDLIFE CODE

IF" Note: The document that follows contains a proposed recodification of the existing Fish and
Game Code

A draft of an official Commission “Comment” follows each proposed code section. Those
Comments will be included in any final recommendation.

The Comments indicate the source of each recodified provision and describe how it compares
with prior law. Courts have routinely held that the Commission’s Comments are evidence of
legislative intent with regard to any legislation that implements a Commission recommendation.

There is a “disposition table” at the end of the proposed legislation. It summarizes, in tabular
form, the disposition of every provision of the existing code. If an existing provision would not
be continued in the new code, the table identifies that provision as “not cont’d.”

After the disposition table, there is a “derivation table.” That table shows the source of every
provision of the proposed Fish and Wildlife Code. Provisions that do not have a source in existing
law are identified as “New.”

Some code sections in the proposed recodification are followed by a “Note.” These Notes are
intended to be temporary, and will not be part of the Commission’s final recommendation. They
provide information and flag issues on which the Commission would particularly like to
receive public comment.

However, the Commission welcomes public comment on any issue relating to the content of
the recodification. Comments should be directed to Brian Hebert at bhebert@clrc.ca.gov.
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