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August 24, 2009  
 
 
 
Attn: Donald Bedford                                       Attn: Aaron Allen  
Re: Newhall EIR/EIS                                       Re: Newhall EIR/EIS  
California Dept. of Fish and Game                  US Army Corp of  Engineers  
4949  Viewridge Ave.                                       2151 Alessandro Dr. Suite110  
San Diego, CA 92123                                      Ventura, CA 93001  
 

Via  email to: newhallranch@dfg.ca.gov        Aaron.O.Allen@usace.army.mil  
 
 
 

 

californiacalifornia
waterwater

 

lInpactImpact
networknetwork

.._ ....... _ ........... ••'oo,_ ... ' , ._....,.,'... _ ........-- _ - - .. ___ _' .....

Re:   Comments on the Water Resource Section  4.3  –  Newhall  
Ranch Resource Management and Development Plan and 
Spineflower Conservation Plan Draft Joint Environmental 
Impact Statement and Environmental Impact Report,  

  SCH No. 2000011025   
 

Dear Sirs:  
 
The California  Water Impact Network (C-WIN) is a statewide California non-
profit organization incorporated in 2001 that focuses on water supply issues 
throughout the state of California.  We  are particularly concerned  about 
project approvals in the state that rely on  the  State  Water Project  due to  the  
impacts of what appear to be excessive water withdrawals from the  
Sacramento Delta.  
 
Thank you  for granting our request  for an extension of  the comment period  
and  thus enabling us to provide  you with our comments.  
 
Changed Circumstances  
 
The Newhall Ranch  Specific Plan was approved in  2003 with the premise 
that State  Water Project (SWP) water from the Sacramento/San Joaquin 
Delta would not be used to supply the project. At that time the Los Angeles 
County Board of Supervisors found that there  was substantial evidence in  
the record of adequate water supply to support their decision.  
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However, no evaluation of  the adequacy of SWP water resources in light of  
the  other approximately 30,000 units already entitled in the  high growth  
area of Santa Clarita was made at that time.  The Supervisors were well  
aware of the pressures on the  Sacramento Delta and  State  Water Project 
Water and therefore  found  that each tract map must be reviewed again for 
an adequate water supply  when it was submitted  for approval.  
 
Now, rather than a  tract map, the whole Specific Plan with the addition of  
two other projects that will require SWP water, the 1725  unit Entrada  
Project and  the Valencia Commerce Center are before us  as a result of the  
jurisdictional ruling of  the Army Corps. of  Engineers for this EIR/EIS.  
 
Since the  approval of the Specific Plan, several Federal Court Decisions 
based on new Biological Opinions1  aimed at protecting listed  endangered  
fish species from  extinction in  the Delta  have  been issued.   
In  December,  2008,  the  U.S. Fish  and  Wildlife  Service  (USFWS) delivered  a  
new  biological  opinion2  to  the  US Bureau  of  Reclamation  on  the  effects of  the  
operations of  the  Federal  Central  Valley  Project  (CVP) and  the  California  State
Water  Project  (SWP) on  the  Delta  Smelt  and  its protected  habitat.  This 410-
page  document  finds that  the  Delta  pumps jeopardize  the  existence  of  this 
small  fish  species.  It  also  puts in  place  significant  cutbacks to  SWP  pumping  
during  certain  time  periods when  the  Smelt  are  migrating.  

On June  4, 2009, the  National Marine Fisheries Service released its final 
biological opinion3  that finds the water pumping operations in California’s 
Central Valley by the  federal Bureau of Reclamation jeopardize the  
continued  existence  of  several threatened and endangered species under 
the jurisdiction of the Fisheries Service. Federal biologists and hydrologists 
concluded that current  water pumping operations in  the Federal Central 
Valley Project and the  California State  Water Project should be changed to  
ensure survival of winter and spring-run Chinook salmon, Central Valley  
steelhead, the southern population  of North American green sturgeon and  
Southern Resident killer whales, which rely on Chinook salmon  runs for 
food.  
 
These  opinions will reduce the  availability of state water project water back 
to the  more rational and reasonable levels projected by the 1993  
                                                 
1  The Federal Court Decisions are included in the  Appendices of the EIS.  However, the 
Biological Opinions are  not.  We have been advised  by  our attorney that since this is a 
Federal document, we may incorporate these Biological Opinions by reference in  our  
comments, and hereby do so.  
2
 The full Biological Opinion is incorporated by reference and may be accessed at  

http://www.fws.gov/sacramento/es/documents/SWP-CVP_OPs_BO_12-15_final_OCR.pdf  
3  The full Biological Opinion is incorporated by reference and may  be  accessed at  
http://swr.nmfs.noaa.gov/ocap/NMFS_Biological_and_Conference_Opinion_on_the_Long-
Term_Operations_of_the_CVP_and_SWP.pdf  
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Department of Water Resources (DWR) Bulletin 160.   Reduced pumping to  
the State  Water Project Aqueduct will reduce  both water available for 
storage and  for unsustainable projects such as Newhall Ranch, and  the two  
additional proposals discussed in this document.  This is new information  
subsequent to the last  administrative review.  Therefore, the whole issue of 
available water supply should be re-visited with these  decisions in  mind.  
 
SWP Facilities Capacity  
Several new projects including the  Tejon Ranch, Yuba River water recently  
purchased  by Castaic Lake  Water Agency and extensive storage  
agreements  in Kern County will require water deliveries southward in  
addition to the Nickels Water from Kern County for the Newhall Ranch. All  
of these  projects have  been negotiated or proposed subsequent to the  
approval of  the Newhall Ranch Specific Plan.  
 
Aqueduct  capacity for cumulative wheeling agreements that affect the  West 
Branch  of the  SWP aqueduct must be re-evaluated.  Although the aqueduct 
itself may have adequate capacity to support these additional deliveries, 
bottlenecks such  as the Oso  pump station  may  not.  
 
Nickels Kern River Water Transfer  
The environmental documentation  for the exchange of this water supply  
between the Nickels family and the Kern County  Water Agency described a  
“Kern River Restoration and  Water Supply Recovery Program”. 4  The  
environmental documentation did not describe the acquisition  of water for 
transfer out of the  Kern Basin for the Newhall Ranch  project.  Since CEQA is 
required at the  time a contract is concluded, this documentation should 
already exist, however it is not included  in the  DEIR/EIS.   We therefore 
request to  be  provided  with a copy of the environmental review for this 
transfer of water to  the Newhall Ranch area. Please  consider this  a  
Public Records  Act request.  
 
We  are particularly concerned  about this lack of environmental 
documentation specifically disclosing and discussing the Nickels transfer of  
the  1603 AF of  Lower Kern River water to the Newhall Ranch project. It is 
our understanding that Kern County has a ground water ordinance  
prohibiting the transfer of ground water out of  the Kern Basin.  Please  
explain how this transfer complies with that ordinance.  
 
Further, it appears that no  agreement with the Department of Water 
Resources (DWR) to wheel the  Kern River water purchased  from the  
Nickels family from the Tubman turnout in Kern County to Newhall Ranch  

                                                 
4  Ibid.,  Appendix 4.10g, Nickels  Water Environmental documents  
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through SWP  aqueduct facilities exists.5   A wheeling agreement must exist 
before water can  be  delivered to Newhall Ranch. Any such document 
should be  disclosed in  the EIR/EIS.  
 
Apparently the Nickels Water is being  stored in Newhall Land’s purchased  
capacity in the Semitropic Water Storage District. The Newhall Ranch  
Specific Plan Condition 4.11-18 requires preparation of an annual report on  
the Semitropic Groundwater Banking Project.   This report should be  
included  in the DEIR/EIS  for review.  
 
Monterey  Amendments to the SWP Contracts  
and the 41,00  AF transfer 
 
The environmental documentation  for the Monterey Agreement and  the  
Castaic Lake  Water Agency (CLWA) water transfer was set aside  by the  3rd  
District Court of  Appeal in 1995.  DWR is still in the process of completing a  
new document for review.  Completion  of this document prior to  approval of  
any new additional projects that depend on that water is imperative to  
resolving the problems in the Sacramento Delta.  
 
The 41,000  AF transfer from the  Kern County  Water Agency (KCWA) Table 
A Allocation to CLWA is tied inextricably to the standing of the these  
Monterey Amendments to the  SWP  contracts. The  3rd District Court of  
Appeal ruling and the subsequent Settlement Agreement between the  
Planning and Conservation  League et al.6  and DWR, required DWR  to  
prepare and certify a new EIR; the Monterey  Plus FEIR which has not been  
made public at this time.   
 
If the Monterey Amendments are overturned  by a new court challenge, the  
41,000  AF transfer will be a transfer of agricultural  water  with its Article  
18 (a) restrictions  as written into the original SWP  contracts. The  original 
contract writers understood that in times of shortage, the California  Water 
Code  had required that  people and  homes be  given precedence over crops. 
Agriculture took the  first cuts because land could be  fallowed; homes could 
not.  The Monterey Amendments removed this safe guard from the  SWP  
contract.  We believe this is not in the best interest of  the people of  
California.  
 
Additionally, the reliability of this 41,000 AF transfer is highly questionable, 
whether it is considered as agricultural water or municipal/industrial water. 
In the past,  the Monterey Amendments have  allowed Article 21 so called  
'Surplus" water to be purchased very inexpensively by  willing buyers like 
                                                 
5  Landmark Village DEIR, Volume VI, Appendix 4.10f, Nickels water contracts, Pages 2 
and 5 of Contract between Nickels and NLF pdf pages 121,124  
6  Attached  
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CLWA to store in groundwater banks. CLWA  has counted  on this Article 21  
water to  firm up the  41,000  AF transfer. Because of two recent Federal 
Court decisions on the  endangered smelt and  salmon by Judge Oliver 
Wanger (see citations above), Article 21 water will no longer be  available.  
And this is so  even if the new Monterey Plus Amendments prevail.  
 
In summary, there is a  reasonable chance that the 41,000 AF transfer may  
be overturned and set aside  by the courts if the Monterey Plus FEIR is 
overturned. If that circumstance  occurs, CLWA must consider the  41,000  
AF transfer without the to Monterey Amendments.  It would then be  
agricultural water and interruptible, i.e., not suitable for building permanent 
homes and  businesses.  
 
The 41,000  AF Transfer  
Again, the largest part of the Monterey Agreement transfers, some  
41,000AF, was made  from Kern County  Water Agency to Castaic Lake  
Water Agency.  A statement on page 4.3-69  erroneously states that  “that 
with or without the Monterey Agreement and  Monterey Amendments, the  
transfer is valid, permanent, and  final”.  This statement, referring to the  
SCOPE II court decision7  is inaccurate  not only because  of the  agricultural 
water issue discussed  above but also because it does not accurately  
represent the actual finding of the Decision. Also, based upon the limited  
record available in that case, the court merely found reasonable the  EIR's 
speculation that the outcome of the Monterey Agreement litigation was 
unlikely to unwind the transfer.   
 
Conclusion  
 
The  Water Resources  section  of this document cannot be deemed  
complete without environmental review of the Nickels Water Transfer.  
 
Further, we believe that in light of  the recent Biological Opinions issued by  
the National Marine Fisheries and the Fish and  Wildlife Service that  
prudence  behooves Fish and Game and Army Corps of  Engineers not to  
issue  further permits that depend  on  SWP water until the  new Monterey  
Agreement Transfer EIR is complete.    
 
Such  a  delay in this action is especially important because any reduction in  
transferable water will result in an increased  dependence on local sources 
that may not support a  project of this magnitude.  
 
 
                                                 
7  Santa Clarita Organization for Planning the  Environment v. County  of Los Angeles (2007)  
157 Cal.App.4th 149 (SCOPE II). See  Appendix 4.3 for a copy  of the Decision  
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Sincerely, 

Carolee Krieger, President
 
California Water Impact Network
 
 
Attachments: 
  
Settlement Agreement between Planning and  Conservation League  et al. 

and Department Of Water Resources,  2003
  
 

 
 



SETTLEMENTSETTLEMENT AGREEMENTAGREEMENT
 

byby andand amongamong 

PlanningPlanning andand ConservationConservation League,League, PlumasPlumas CountyCounty FloodFlood ControlControl andand WaterWater ConservationConservation
 

District,District, CitizensCitizens PlanningPlanning AssociationAssociation ofof SantaSanta BarbaraBarbara County,County, Inc.Inc.
 

andand
 

TheThe StateState ofof CaliforniaCalifornia DepartmentDepartment ofof WaterWater Resources,Resources, CentralCentral CoastCoast WaterWater Authority,Authority, KernKern

WaterWater BankBank AuthorityAuthority andand thosethose StateState WaterWater ProjectProject ContractorsContractors identifiedidentified herein.herein.
 

MAYMAY 00 55 20032003 
____________,, 20032003 
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WHEREAS, pursuant to CEQA, the environmental impact report for the Monterey 

Amendments was prepared in 1995 by CCWA as “lead agency,” a nd adopted by DWR as 

“responsible agency” (as those terms are defined in CEQA) (the “1995 EIR”); 

WHEREAS, on December 27, 1995, P CL filed the PCL Complaint against DWR and 

CCWA challenging the sufficiency of the 1995 EIR; 

WHEREAS, on February 12, 1996, Plaintiffs filed a First Amended Complaint adding 

the Validation Cause of Action; 

WHEREAS, the trial court ultimately determined that although CCWA was not the 

appropriate lead agency for the 1995 EIR, such designation of CCWA was not fatal to the 

EIR, and ruled against Plaintiffs with respect to their challenge to the sufficiency of the 1995 

EIR. The trial court also granted summary adjudication in favor of DWR a nd CCWA on the 

Validation Cause of Action.   Plaintiffs appealed the trial court’s rulings; 

WHEREAS, in Planning and Conservation League v. Department of Water Resources , 

83 Cal. App. 4th 892 (2000), the Court of Appeal held that (i) DWR, not CCWA, had the 

statutory duty to serve as lead agency, (ii) the trial court erred by finding CCWA’s EIR 

sufficient despite its failure to discuss implementation of Article 18, subdiv ision (b) of the 

SWP Contracts, as a no-project alternative, (iii) said errors mandate prepara tion of a new EIR 

under the direction of DWR, and (iv) the trial court erroneously dismissed th e challenge to 

DWR’s transfer of title to the KWB Lands (the Validation Cause of Action) and execution of  

amended SWP Contracts for failure to name and serve indispensable parties.   The Court of 

Appeal remanded the case to the trial court, ordering it to take the following five actions: (1) 

vacate the trial court’s grant of the motion for summary adjudication of the Validation Cause 
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of Action; (2) issue a writ of mandate vacating the certification of the 1995 EIR; (3) 

determine the amount of attorney fees to be awarded Plaintiffs; (4) cons ider such orders it 

deems appropriate under Public Resources Code Section 21168.9(a) consis tent with the 

views expressed in the Appellate Court’s opinion; and (5) retain jurisdic tion over the action 

until DWR, as lead agency, certifies an environmental impact report in accordance with 

CEQA standards and procedures, and the Superior Court determines that such environmental 

impact report meets the substantive requirements of CEQA; 

WHEREAS, since the Court of Appeal ruling, representatives of the P arties to this 

Settlement Agreement have engaged in extensive settlement nego tiations, mediated by 

retired Judge Daniel Weinstein, with the intent of avoiding further litigation and associated 

fees and providing for an effective way to cooperate in the preparation of a new 

environmental impact report and make such other improvements in the operation and 

responsiveness of the SWP as set forth in this Settlement Agreement;  

WHEREAS, on July 22, 2002, an agreement was reached regarding the principles for a 

settlement; and 

WHEREAS, the Parties now desire to formally enter into this Settlement Agreement.  
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044

AGREEMENT  

NOW, THEREFORE, in exchange for the following covenants and agreem ents and other 

valuable and sufficient consideration, the receipt of which is acknowledged, the Parties agree as 

foll ows: 

I. 	 Definitions. Certain terms, as used in this Settlement Agreement, are defined as follows.   

A.	  “Attachment A Amendments” means those amendments in the substantive form  

of Attachment A hereto (conformed to the format of each indiv idual SWP 

Contract and the parties thereto), to be executed by DWR and the SWP 

Contractors who are signatories to this Settlement Agreement pursuant to and in 

accordance with the term s and conditions of this Settlement Agreement. 

B.	  “Attachment B Principles” means those principles set forth in Attachment B  

hereto regarding SWP reliability.  

C.	 “Attachment C Guidelines” means the guidelines set forth in  Attachment C  

hereto regarding review of proposed permanent transfers of Annual Table A 

Amounts (as such latter term is used in the SWP Contracts). 

D.	  “Attachment D Principles” means those principles set forth in Attachment D  

hereto regarding public participation in SWP Contract negotiations. 

E.	  “Attachment E Transfers” means those water transfers identif ied on Attachment 

E hereto. 

F.	  “CEQA” means the California Envir onmental Quality Act, California Public 

Resources Code Section 21000 et seq. 

G.	  “Citizens Planning Association” means Citizens Planning Association of Santa 

Barbara County, Inc. 

H.	  “CCWA” means Central Coast Water Authority. 
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I. 	 “Consent to Entry of Order Discharging Writ” has the meaning given in 

Section VII(H)(1). 

J. 	 “DWR” means The State of California Department of Water Re sources. 

K.	  “EIR Committee” means a committee of no more than four (4 ) SWP Contractor 

representatives, and no more than four (4) Plaintiff representatives, chaired by a 

DWR representative, which has been formed for the purposes set forth in Section 

III(B). 

L.	  “HCP” means the Habitat Conservation Plan/Natural Commu nity Conservation 

Plan prepared for the Kern Water Bank Authority and approved through an 

Implementation Agreement dated October 2, 1997, with the United States Fish 

and Wildlife Service and California Department of Fish and Game.  

M. 	 “Interim Implementation Order” has the meaning given in S ection VII(C). 

N.	  “JAMS Trust Account” means the account established by DWR with, and 

maintained by, the  Mediator for the purpose set forth in Section VI. 

O.	  “Kern-Castaic Transfer” means the transfer of 41,000 acre -feet of water from  

Kern County Water Agency to the Castaic Lake Water Agency approved by 

DWR on March 31, 1999. 

P.	  “Kern Environmental Permits” means the HCP and certain other permits, 

approvals and agreements relating to the Kern Water Bank, as set forth in and 

contemplated by the Addendum to the 1995 EIR, including those specified in 

Exhibit 2  hereto and similar, related permits, approvals and agreements. 

Q.	  “Kern Fan Element Transaction” means DWR’s transfer of the KWB Lands to 

Kern County Water Agency, as described in Article 52 of the Monterey 



 

Amendments.  Kern County Water Agency subsequently conveyed the KWB 

Lands to KWBA. Each of the stated conveya nces occurred on August 9, 1996, 

based upon separate agreements dated December 13, 1995. 

R.	  “KWB Lands” means the property known as the Kern Fan El ement, as more 

specifically described in that certain Deed, executed by the Kern County Water 

Agency in favor of KWBA, dated August 9, 1996, and recorded in the Official 

Records of Kern County as Instrument No. 0196101606. 

S.	  “KWBA” means Kern Water Bank Authority. 

T.	  “Mediator” means retired Judge Daniel Weinstein, unless Judg e Weinstein is 

unavailable, in which case the Mediator shall be another retired jurist mutually 

agreed to by DWR and the other members of the EIR Committee with respect to 

matters referred to the Mediator under Section III(H), and for all other matters 

another retired jurist approved by agreement of the Parties. 

U.	 “Mediation Issue” means any  issue relating exclusively to the compliance of the 

New EIR with any of the following requirements:  (a) the requirements of CEQA; 

(b) the direction of the courts in the underlying litigation; or (c) the terms and 

conditions of this Settlement Agreement. 

V.	  “Monterey Agreement” means the formal agreement, dated as of December 1, 

1994, by and among DWR and certain SWP Contractors that memorializes 

fourteen principles to address the distribution of water during shortages and 

various other issues under the SWP Contracts. 
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W.  “Monterey Amendment” means the amendment to the SWP Contracts entered 

into by DWR a nd certain SWP Contractors for purposes of implementing the 

Monterey Agreement. 

X.  “New EIR” has the meaning given in Section III. 

Y.  “Party” and “Parties” mean the signatories, individually and collectively, to this 

Settlement Agreement. 

Z.  “PCL” means Planning and Conservation League. 

AA .  “PCL Complaint” means the Complaint for Declaratory and In junctive Relief  

and Petition for W rit of Mandate filed December 27, 1995, by PCL in the 

Superior Court, as amended and supplemented by the First Amended Complaint 

filed February 12, 1996. 

BB .  “Plaintiffs” means PCL, Citizens Planning Association and Plum as. 

CC .  “Plaintiffs’ Expenses Trust Account” means the account main tained by JAMS 

for the purposes set forth in Section III(G). 

DD .  “Plumas” means Plumas County Flood Control and Water C onservation District. 

EE.  “Plumas Amendment” means an amendment to the Plumas SWP Contract to be 

entered into by DWR and Plumas pursuant to Section IV(C).     

FF.  “Plumas Arrearages” means any amount owe d by Plumas to DWR under its 

SWP Contract that accrued prior to the resumption of payments by Plumas under 

Section IV(F) . 

GG.  “Return to Writ” has the meaning given in Section VII(G). 

HH.  “Rossmann” means the Law Offices of Antonio Rossmann. 
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II. 	 “Section VI Trust Account Agreement” means a trust account agreement 

regarding the disbursement by JAMS to Plaintiffs of those funds delivered by 

DWR pursuant to Section VI  of this Settlement Agreement, the form of which 

agreement is attached hereto as Exhibit 4. 

JJ.	  “Superior Court” means the Superior Court of the State of California, County of 

Sacramento. 

KK.	  “SWP” means the State Water Project, officially called the Stat e Water 

Resources Development System, as defined in Water Code Section 12931. 

LL. 	 “SWP Contracts” mea ns those long-term contracts entered into by and between 

DWR, as the operator of the SWP, and individual SWP Contractors for the 

delivery of water from the SWP.  

MM.	  “SWP Contractors” for purposes of this Settlement Agreemen t, means those 

contracting agencies identi fied in Table 1-6 of the DWR Bulletin 132-00, dated 

December 2001.  All references to “SWP  Contractors who are parties to this 

Settlement Agreement” are meant to exclude Plumas.  Specific issues relating to 

Plumas are addressed in Section IV . 

NN.	  “Validation Cause of Action” means the fifth cause of action of the PCL 

Complaint. 

OO.	  “Watershed Forum” means a newly formed stakeholder group consisting of one 

or more representatives from each of Plumas, local community-based groups, 

DWR and the SWP Contractors who are parties to this Settlement Agreement, 

established for the purposes set forth in Section IV(B) . 
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PP.	  “Watershed Programs” means programs, studies or projects approved by the 

Watershed Forum and implemented in pursuit of the goals set forth in Section IV, 

and other such activities approved by the Watershed Forum that are consistent 

with such purposes and goals. 

QQ.	  “1995 EIR” means the Final Programmatic Environmental Impact Report for the 

Implementation of the Monterey Agreement Statement of Principles by State 

Water Project Contractors and the State of California Depart ment of Water 

Resources for Potential Amendments to State Water Supply Contracts, prepared 

in October,  1995 by CCWA, as lead agency, and reviewed and considered in 

December 1995, by DWR, as a responsible agency, as each o f those terms is 

defined in CEQA. 

II. 	 Administration of the State Water Project Pending New Envir onmental Impact 
Report and Discharge of Writ of Mandate. 

Pending the Superior Court’s issuance of an order discharging the wri t of mandate in the 

underlying litigation, the Parties will jointly request that the Superior Court enter an o rder 

approving this Settlement Agreement, and an order, pursuant to California Public Resources 

Code Section 21168.9, authorizing on an interim  basis the administration and operation of the 

SWP and the Kern Water Bank in accordance with the Monterey Amendments, the te rms of this 

Settlement Agreement and the Attachment A Amendments, as more specifically set forth in 

Section VII of this Settlement Agreement. 

III. 	 New Environmental Impact Report  

A.	  Preparation. As lead agency (as defined in CEQA), DWR shall cause a new 

environmental impact report to be prepared with respect to the proposed “project” 

(as that term is defined in Public Resources Code Section 21065 and Section 
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15378 of the CEQA Guidelines), in accordance with and as further described in 

Section III(C) below (the “New EIR”). 

B.	  EIR Committee . To effectuate the desire of the Parties that the New EIR be the 

product of a cooperative effort and comply with the requirements of CEQA and 

the direction of the courts in the underlying litigation, the EIR Committee has 

been formed to provide advice and recommendations to DWR in connection with 

the preparation of the draft and final versions of the New EIR.     

C.	  New EIR Content. The proposed project to be analyzed i n the New EIR will be 

specifically defined during the scoping process.  Under all circumstances, in order 

to provide DWR, the responsible agencies, and the public with adequate 

disclosure to consider the potential environmental impacts of the  Monterey  

Amendments, and the additional actions set forth in this Settleme nt Agreement, 

the environmental analysis in the New EIR shall evaluate, a s components of the 

proposed project, the Monterey Amendments (including the prov isions relating to 

the transfer of the KWB Lands) and the Attachment A Amend ments.  DWR shall 

ensure that the New EIR evaluates all proposed actions that are necessary to 

implement this Settlement Agreement.  The New EIR shall include the following:  

1.  Information on water deliveries of the SWP over the re levant historical 

period (at least 1991 -2002), as well as data regarding  the deliveries in the 

last extended drought (1987-1992), to be included in the description of the 

setting and the background for the proposed project;  

2. 	 As part of the CEQA-mandated “no-project” alternative analysis, and in 

light of the Court of Appeal’s opinion, an analysis of the effect of pre-
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Monterey Amendment SWP Contracts, including implementation of 

Article 18 therein.  This analysis shall address, at a m inimum, (a) the 

impacts that might result from application of the p rovisions of Article 

18(b) of the SWP Contracts, as such provision existed p rior to the 

Monterey Amendments, and (b) the related water delivery effects that 

might follow from any other provisions of the SWP Contracts; 

3.  Analysis of the potential environmental impacts of c hanges in SWP 

operations and deliveries resulting from implementation of the proposed 

project. If the proposed project resu lts in modifications to the water 

sources relied upon for the SWP, those sources will be identified and the 

resulting environmental effects will be assessed; 

4.  Analysis of the potential environmental effects relating to (a) the 

Attachment E Transfers and (b) the Kern-Cast aic Transfer, in each case as 

actions that relate to the potential environm ental impacts of approving the 

Monterey Amendments; and   

5. 	 Analysis of the potential environmental effects relating to the 

implementation of this Settlement Agreement, including: 

a. 	 Evaluation of the potential environmental impacts aris ing from the 

payments to Plumas as described in Section IV ; and 

b. 	 Analysis of the potential environmental effects relating to 

implementation of the provisions of this Settlement Agreement 

relating to the Kern Water Bank as discussed in Section V. 
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D.	  Acknowledgement and Agreement Regarding Attachment E Transfers. With 

respect to Section III(C)(4)(a), notwithstanding the analysis of the potential 

impacts of the Attachment E Transfers in the New EIR and with out specifically 

endorsing or opposing those transfers or any prior environmental  assessments of 

them, the Parties recognize that such water transfers are final.  Each of the Parties 

agrees not to, and it shall be a condition to the initial and continuing effectiveness 

of this Settlement Agreement that Plaintiffs do not, hereafte r challenge the 

effectiveness or validity of such water transfers.  

E. Acknowledgement and Agreement Regarding Kern-Castaic Transfer. With 

respect to Section III(C)(4)(b) regarding the Kern-Castaic Transfer, the Parties 

recognize that such water transfer is subject to pending litigation in the Los 

Angeles County Superior Court following remand from the S econd District Court 

of Appeal (See Friends of the Santa Clara River v. Castaic Lake  Water Agency, 

95 Cal. App. 4th 1373, 116 Cal. Rptr. 2d 54 (2002); review denied April 17, 

2002). The Parties agree that jurisdiction with respect to that litig ation should 

remain in that court and that nothing in this Settlement Agreement is intended to 

predispose the remedies or other actions that may occur in that pending litigation.   

F.	 Acknowledgement and Agreement Regarding Kern Water Bank. With respect to 

Section III(C)(5)(b) relating to the Kern Water Bank, the Parties acknowledge that 

the Kern Water Bank is currently operating under the Kern Environmental 

Permits, which were entered into based on an Addendum to the 1995 EIR.  The 

Parties recognize that the Addendum has been completed and agree not to 

challenge it in any manner.  KWBA agrees that it will not rely on the Addendum  
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to the 1995 EIR for any new KWBA project to the extent that such reliance is 

based on data or analysis incorporated into the Addendum from the 1995 EIR. In 

addition, the New EIR shall include an independent study by DWR, as the lead 

agency, and the exercise of its judgment regarding the impacts re lated to the 

transfer, development, and operation of the Kern Water Bank in light of the Kern 

Environmental Permits. Such study shall identify SWP and any non-SWP sources 

of water deliveries to the Kern Water Bank.  The views of the trustee agencies, as 

evidenced by the requirements of the HCP, will be used to provide guidance to 

DWR. Finally, the Parties agree that this Settlement Agreement is not intended to 

and shall not affect the continuing effectiveness of the Kern Environmental 

Permits. 

G.	  Reimbursement of Plaintiffs’ Expenses for Participation in the Preparation of 

New EIR . 

1.  DWR Obligation to Reimburse Plaintiffs.  Subject to and  in accordance 

with clauses (2) and (3), DWR will provide up to $300,000 to Plaintiffs 

for expenses actually incurred as needed to support Plaintiffs’ 

participation in DWR’s preparation of the New EIR, including service on 

the EIR Committee. 

2.  Deposit into Trust Account.  The Parties acknowledge that in accordance 

with the principles of settlement, DWR caused to be deposited $300,000 

into the Plaintiffs’ Expenses Trust Account at JAMS on August 22, 2002.  

3. 	 Disbursement of Funds to Plaintiffs.  Funds provided by DWR under this 

Section III(G)  are available for disbursement and will be disbursed to 
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Plaintiffs by JAMS from the Plaintiffs’ Expenses Trust Account in 

accordance with that certain Plaintiff’s Expenses Tr ust Account 

Agreement dated August 15, 2002, attached hereto as Exhibit 1  and 

incorporated herein by  this reference. 

H.	  Disputes Regarding Mediation Issues. 

1. 	 Referral to Director of DWR.  If the Plaintiffs’ or SWP Contractors’ 

representatives on the EIR Committee, or bo th, disagree with DWR’s 

proposed approach with respect to a Mediation Issue, suc h representatives 

may refer the issue in writing to the Director of DWR.        

2. 	 Referral to Mediator.  If (a) two-thirds of Plaintiffs’ representatives or (b) 

three-fourths of the SWP Contractors’ representatives, or both, disagree 

with the DWR Directo r’s written decision with respect to a Mediation 

Issue (which issue shall have first been referred to the Di rector pursuant to 

Section III(H)(1)), such representative(s) may refer the issue in writing for 

consideration to the Mediator. 

3.	  Notices to Other Parties.  DWR shall inform the Parties to this Settlement 

Agreement of any referrals made pursuant to this Section III(H) . 

4.  Advisory Opinion by Mediator.  In the event of a referr al as described 

above, the Mediator will consider the views of the rep resentatives of the 

EIR Committee and the DWR Director, and will provide a written 

advisory opinion on the issue to the EIR Committee and DWR Director.   

5. 	 Final Decision by DWR.  After receipt of an advisory opinion from the 

Mediator, the DWR Director shall make a final decision on the issue.   
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6. 	 Mediator’s Costs and Expenses.    

a. 	 Referrals by Plaintiffs’ Representatives.  On any matter referred to 

the Mediator by Plaintiffs’ representatives on th e EIR Committee, 

the costs of the Mediator’s service s will be borne one-third (1/3) 

by the Plaintiffs and two-thirds (2/3) by DWR.   

b. 	 Referrals by SWP Contractors’ Representatives.  For any referral 

by the SWP Contractors who are representa tives on the EIR 

Committee, the SWP Contractors who are signatory to this 

Settlement Agreement will compensate the M ediator for his 

services.  

c. 	 Frivolous or Harassing Referrals.  In the event of frivolous or 

harassing matters referred to him/her, the Mediator shall have the 

authority to award costs to the prevailing par ty, as well as 

reasonable attorney fees in accordance with Sectio n IX of this 

Settlement Agreement.   

I. 	 Filing of New EIR upon Completion. Upon completion of the New EIR, in 

accordance with the procedure set forth in CEQA, and after final consideration by 

and good faith consultation with the EIR Committee, DWR shall cause the New 

EIR to be filed with the Superior Court as a return to the writ of mandate issued 

by such court in connection with this case. 
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IV.	  Plumas Matters.  

A.	  Monetary Settlement. 

1.  Agreement to Pay.  In accordance with the procedu res and subject to the 

conditions described herein, DWR shall pay to Plumas the sum of 

$8,000,000. 

2. 	 Schedule of Payments.  

a. 	 Annual Payments.  A total sum of Four Milli on Dollars 

($4,000,000) shall be paid in accordance with this Section 

IV(A)(2)(a). DWR shall pay to Plumas One Million Dollars 

($1,000,000) within 30 days after approval of this Settlement 

Agreement by the Superior Court (or the first business day after 

said 30th  day if the 30th day is n ot a business day). 

On each anniversary date of the first $1,000, 000 payment until 

(and inclusive of) the third (3rd) anniversary, DWR shall pay to 

Plumas One Million Dollars ($1,000,000).   

b. 	 Post Notice-of-Determination Payments .  Subject to Section 

IV(A)(2)(c), the remaining Four Million Dollars ($4,000,000) shall 

be paid in four annual installments of $1,000,000  each, beginning 

on the later to occur of: (1) the da te that is seventy days after the 

Notice of Determination (as defined in CEQA) has been filed for 

the New EIR (or the first business day after said 70th day if the 70th  

day is not a business day); or (2) the date that is one year after the 

last payment made under Section IV(A)(2)(a).   
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c. 	 Effects of Litigation on Payment Obligation.    

(1) 	 Suspension of Payment Obligation.  If litig ation is 

commenced by anyone challenging CEQA compliance for, 

or the validity of, any Monterey Amendm ent (or any 

portion thereof), including matters pertaining to the Kern 

Fan Element Transaction, the monetary obligations of 

DWR under Section IV(A)(2)(b)  shall be suspended until 

the date that is forty-five (45) days after fi nal conclusion of 

that litigation (without further right of appeal) in a manner 

that does not invalidate any Monterey Amendment (or any 

portion thereof) or the Kern Fan Element Transaction.  

Within thirty (30) days after final conclus ion of any such 

litigation in said manner, DWR shall pay to Plumas any 

amounts then owed by DWR under this S ection IV.  

(2) 	 Termination of Payment Obligatio n.  If any such litigation 

results in a final judgment (without further right of appeal) 

that invalidates any Monterey Amendment (or any portion 

thereof) or the Kern Fan Element Transaction, the 

obligation for payments under Section IV(A)(2)(b) shall 

automatically terminate.   



 

3. 	 Use of Funds.    

a. 	 Funding of Watershed Programs.  Plumas  shall apply a majority of 

all funds received each year pursuant to Section IV(A) to 

Watershed Programs.     

b. 	 Balance of Funds to General Purposes.  Plumas may apply the 

balance of funds received each year to other district-related 

purposes, as determined by Plumas with due consideration for the 

needs of the Watershed Forum.    

c. 	 Annual Carry-Over.  Funds received but not spent in any given 

year may be carried over to the succeeding year(s), provided, 

however, that any such funds shall continue to be subject to the 

restrictions under Sections IV(A)(3)(a) and (b).  

B.	  Watershed Forum and Programs . 

1.  Formation of Watershed Forum.  Prior to the date hereof, the Watershed 

Forum was f ormed.  The Watershed Forum is locally driven but includes 

the active and committed participation of the SWP Contractor and DWR 

members of the Forum.       

2. 	 Purpose and Goals    

a. 	 Generally.  The Watershed Forum’s purpose is to implement 

watershed management and restoration activities for the mutual 

benefit of Plumas and the SWP.  Forum activities include design 

of, participation in, implementation of, and review of studies and 

demonstration projects related to watershed restoration. 
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b.  Specific Goals.    The specific focus of the Watershed Forum’s 

activities is to implement programs designed to achieve the 

following benefits: 

(1)  Impro ved retention (storage) of water for augmented base-

flow in streams; 

(2)  Improved water quality (specifically, reduced 

sedimentation), and stream bank protectio n;

(3)  Improved upland vegetative manageme nt; and

(4)  Improved groundwater retention/storag e in major aquifers. 

c.  Emphasis on Feather River Watershed.  The Watershed Forum 

specifically promotes and encourages restoration of the Feather 

River watershed, with particular focus on the dr ainages of the three 

SWP Upper Feather River re servoirs.  The Watershed Forum seeks 

to obtain funding and investments in the Feather R iver watershed

in order to facilitate programs that will generate s ignificant local 

environmental and water supply benefits. 

d.  Technical Advisors .  The Watershed Forum will retain a committee 

of technical advisors to assist the Watershed Forum in identifying 

activities that can provide timely and practical benefits based on 

the best scientific and technical information.        
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3. 	 General Watershed Forum Issues  

a. 	 Cooperation.  The Watershed Forum shall see k to foster mutual 

cooperation and support among Plum as, DWR and other SWP 

Contractors in achieving local and state-wid e goals. 

b. 	 Dispute Resolution .  Any disputes between members of the 

Watershed Forum, or between Plumas and the Watershed Forum, 

with respect to Watershed Forum act ivities and funding will be 

resolved by retention of a third party neutral expe rt reasonably 

acceptable to all members of the Watershed Forum . 

c. 	 Interruption in Funding.  If payments by DWR are interrupted due 

to litigation challenging any Monterey Amendment (or any portion 

thereof) or the Kern Fan Element Transaction , as set forth in 

Section IV(A)(2)(c), the Parties shall, depending on the success of 

the watershed work and the litigation situation, give due 

consideration to the importance of funding wate rshed work in 

consecutive years without interruption. 

d. 	 No Limitation on DWR Obligations .  DWR's participation in the 

Watershed Forum shall not compromise DW R's obligation to be 

impartial in the distribution of matching funds fr om public funding 

sources under its jurisdiction. 

C.	  Plumas Amendment . Upon completion of any necessary environmental 

review(s), DWR shall offer to Plumas the Plumas Amendment which shall 

include (1) DWR’s agreement that water supplied to Plumas shall be determined 
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based on availability of water supply from Lake Davis, and (2) DWR’s agreement 

that water deliveries to Plumas will not be reduced during SWP shortages so long 

as sufficient water is available from Lake Davis.  The Plumas Am endment shall 

apply only to the maximum Table A amount in Plumas’ SWP C ontract on the date 

that this Settlement Agreement is executed.  The Plumas Amendment shall also 

contain assurances that Plumas’ claim to area-of-origin rights will not be affected 

by the Amendment.  The Plumas Amendment may also contain the Monterey 

Amendment, as modified  to reflect current conditions relat ing to Plumas, and the 

Attachment A Amendments.    

D.	  Dialogue between Plumas and DWR . Subject to Plumas’ execution of this 

Settlement Agreement and compliance with the terms herein, DWR agrees to 

confer with Plumas to develop strategies and actions for the m anagement, 

operation, and  control of SWP facilities in Plumas County in order to increase 

water supply, recreational, and environmental benefits to Plumas from such 

facilities. In furtherance thereof, D WR and Plumas agree to evaluate and give 

due consideration to: 

1. 	 the potential re-operation of SWP facilities in Plumas County to increase 

the water supply available to Plumas;  

2. 	 the potential release of water from  reservoirs, as part of planned 

operations, for Plumas’ benefit; and 

3. 	 the appropriateness of certain charges in Plumas’ SWP Contract in light of 

current circumstances and whether amendments thereto are warranted.   
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E.	  Future Relations. Upon the Superior Court’s approval of this Settlement 

Agreement, Plumas agrees to maintain a positive relations hip with the SWP 

Contractors and DWR, and to support the Monterey Amendm ents and the 

Attachment A Amendments.  Plumas reserves the right to review critically the 

New EIR. 

F.	  Contract Payments . Plumas shall resume and maintain timely payments under its 

SWP Contract.  Such payments shall begin upon the earlier o f (1) the first 

payment under Section IV(A)(2)(a) or (2) the date that Plumas or its member unit 

resumes taki ng water from Lake Davis, and shall cover the period beginning 

January 1 of that same year.  DWR will not seek to collect the amount of any 

Plumas Arrearages. 

V.	  Kern Water Bank.  

A.  Title. KWBA shall retain title to the KWB Lands.  KWBA may continue to 

operate and administer the KWB Lands including the water bank, subject to the 

restrictions herein. 

B.	  Restrictions on Use of KWB Lands. 

1. 	 Continued Use as Water Bank.  As noted in Section III(F), the KWB 

Lands are subject to the HCP, which documents a pl an to accomplish, 

among other thing s, certain water conservation and environmental 

objectives. Except as provided in Sections V(B)(2) and (3), the KWB 

Lands shall continue to be used for the operation of a water bank and other 

uses authorized by the HCP, so long as such use remains legally and 

economically feasible.        
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2. 	 Use of KWB Lands for other SWP Purposes.  If (a) the use of the KWB 

Lands as a water bank is determined by KWBA to no longer be 

economically and/or legally feasible, (b) DWR concu rs with such 

determination, (c) the KWB Lands can be feasibly used f or any of the 

SWP purposes provided in California Water Code §12930 et seq., and (d) 

DWR and KWBA agree on terms and conditions for such use, then the 

KWB Lands may be so used.  

3.  Use of KWB Lands for other than SWP Purposes.  If (a) the KWB Lands 

can not feasibly be used for any of the SWP purposes pro vided in 

California Water Code §12930 et seq., or (b) KWBA and DWR are unable 

to agree on terms and conditions for such use, or (c) DWR determines not 

to use the KWB Lands for such purposes, then KWBA  may transfer or 

develop all or  a portion of the KWB Lands for alternative use(s), provided 

that any alternate use will not result in unmitigate d environmental impacts.  

A finding by KWBA that such impacts will not occu r will be subject to 

DWR’s concurrence. 

4. 	 The 490 Acres.  The approximately 490 acres currently subject to 

restrictions in the HCP, permitting use thereof as Cons ervation Bank 

Lands (as defined in the HCP), but which may be deve loped under the 

HCP, will continue to be subject to the restrictions in the HCP but may not 

be developed. 

5. 	 Application of HCP Restrictions. All of the KWB Lands, including the 

490 acres, will remain subject to the restrictions contained in the HCP.  
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The restrictions will remain in effect regardless of amendment to, or 

termination of, the HCP, unless, in the event of such  amendment or 

termination, DWR, after consultation with Plaintiffs, fi nds that such 

amendment or termination will not result in unm itigated environmental 

impacts.  The provisions of this clause shall not apply to “Minor 

Amendments” to the HCP as that term is utilized in the HCP.   

6.  Land Use Changes Subject to CEQA.  Changes to the allowable uses of 

the KWB Lands shall be subject to appropriate envir onmental review 

under CEQA. 

C.	  Transfer/Development Proceeds . If all of the KWB Lands are transferred or 

developed by KWBA, the proceeds of such transfer or development (net of  

transaction or development costs)  will be used for water manage ment purposes 

identified by KWBA, subject to concurrence by DWR that such use is for bona 

fide water management purposes; provided, however, so long as the KWB Lands 

continue to be used for operation of a water bank, the procee ds (net of transaction 

or development costs) resulting from the transfer or development of a portion of 

the KWB Lands (which must be consistent with Section V(B)(5)) will be used for 

water management purposes identified by KWBA, subject to concurrence by 

DWR that the expenditure is consistent with such purposes. 

D.	  Consultation with Plaintiffs. 

1. 	 Except as provided in Section V(D)(2), with respect to any matter that  

requires DWR’s concurrence pursuant to Section V(B) and (C), DWR 
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shall consult with Plaintiffs prior to making any decision with respect 

thereto. 

2.  In lieu of consulting with Plaintiffs, following the c onclusion of all 

litigation challenging CEQA compliance for, or the valid ity of, the 

Monterey Amendments, DWR may first provide notice and opportunity to 

comment to Plaintiffs and the public, and then, at Plaintiffs’ request, shall 

consult with Plaintiffs. 

E.	  Scope of Restrictions. The foregoing restrictions shall only apply to the KWB 

Lands and shall not affect the use or disposition of water stored under or 

withdrawn from the KWB Lands. 

F.	  Effective Date of Restrictions . The foregoing restrictions in this Section V shall 

not be effective unless and until the court in the above-referen ced litigation issues 

an order approving this Settlement Agreement and the Interim  Implementation 

Order (as defined in Section VII(c)). The restrictions in this Section V shall 

become final only upon (1) filing of the Notice of Determina tion following the 

completion of New EIR, (2) discharge of the writ of mandate in the underlying 

litigation as provided below, and (3) conclusion of all litigation in a manner that  

does not invalidate any Monterey Amendment (or any portion thereof) or the 

Kern Fan Element Transaction.  The continuing effectiveness of the restrictions in 

this Section V, and the obligations under this Settlement Agreement to comply 

with these restrictions, are subject to the terms of Section VII(K) below. 
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VI.	  Funding To Plaintiffs  

A.	  Agreement to Pay. In accordance with the procedures and subje ct to the 

conditions described herein, DWR shall pa y to Plaintiffs, col lectively, the sum of 

$5,500,000 (in addition to the $300,000 paid pursuant to Section III(G)). 

B.	  Schedule of Payments. 

1. 	 On or before the date that is thirty (30) days after approval of this 

Settlement Agreement by the Superior Court and issuance of the Interim 

Implementation Order under Section VII, DWR shall p ay to Plaintiffs One 

Million Eight Hundred Seventy-Five Thousand Dollars ( $1,875,000). 

2. 	 On or before the first anniversary after the date upon which delivery of 

funds are made by DWR pursuant to Section VI(B)(1), DWR shall pay to 

Plaintiffs One Million Eight Hundred Seventy-Five Thousand Dollars 

($1,875,000). 

3.  Subject to Section VI(C), on or before the seventieth (70th) day after the 

Notice  of Determination has been filed for the New EIR (or the first 

business day after said 70th  day if the 70th day is not a business day), DWR 

shall pay to Plaintiffs One Million Seven Hundred Fifty Thousand Dollars 

($1,750,000). 

4.	  All amounts to be paid by DWR under this Section VI(B)  shall be paid by 

wire transfer, in immediately available funds, to a JAMS Trust Account 

from which funds are to be disbursed  therefrom to Plaintiffs in accordance 

with the Section VI Trust Account Agreement. 



 

C.	  Effects of Litigation on Payment Obligations.  

1.  Suspension of Payment Obligation.  If litigation is commenced by anyone 

challenging CEQA compliance for, or the validity of, an y Monterey 

Amendment (or any portion thereof), including matters pertaining to the 

Kern Fan Element Transaction, the monetary obligations of DWR under 

Section VI(B)(3)  shall be suspended until the date that is forty-five (45) 

days after conclusion of such litigation (without further r ight of appeal) in 

a manner that does not invalidate any Monterey Amen dment (or any 

portion thereof) or the Kern Fan Element Transaction. Within thirty (30) 

days after final conclusion of any such litigation in said manner, DWR 

shall pay to Plaintiffs any amounts then owing under this Section VI.  

2.  Termination of Payment Obligation.  If an y such litigation results in a 

final judgment that invalidates any Monterey Amendme nt (or any portion 

thereof) or the Kern Fan Element Transaction, the  obligation for payments 

under Section VI(B)(3) shall automatically terminate.     

D.	  Use of Funds. The funds paid to Plaintiffs under this Section VI shall be used to 

implement this settlement, as determined by Plaintiffs in their reasonable 

judgment, including watershed restoration projec ts, follow-up actions arising from  

this settlement, and technical studies.   

E.	  Unrelated to Attorney Fees . The payments under this Section VI are exclusive of, 

and in addition to, any amounts owing by DWR with respect to Plaintiffs’ 

attorney fees, the latter of which are addressed by Section VIII. 
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VII.  Sequence and Process for Implementation of Settlement  

This Section VII addresses the process of implementing the term s of this 

Settlement Agreement to the extent not already addressed in this Settlem ent Agreement.  

All issues relating to the implementation of  this Settlement Agreement not addressed by 

this Section VII  or elsewhere herein shall be resolved through good faith discussions and 

mutual agreement among the Parties.  If the Parties are unable to agree, the disputed 

matter shall be referred to and resolved by the Mediator.   

A.	  Non-Reliance on 1995 EIR. DWR and the SWP Contracto rs who are signatories 

to this Settlement Agreement agree that they will not approve any new project or 

activity in reliance on the 1995 EIR, that was not approved, initiated or 

implemented prior to March 26, 2001, and the approval, initiation or 

implementation of which would require a separate environmenta l impact report or 

negative declaration under CEQA (other than, or in addition to, the 1995 EIR).   

B.	  Attachment A Amendments. Within sixty (60) days after this Se ttlement 

Agreement is executed by all of the Parties, each of the SWP C ontractors who are 

parties to this Settlement Agreement shall cause a duly authorized representative 

to execute an Attachment A Amendment, and deliver the executed Amendment to 

DWR. Upon approval of this Settlement Agreement by the Su perior Court and 

issuance of the Interim Implementation Order, as discussed in S ection VII(C), 

DWR shall execute the Attachment A Amendments.  Thereupon, the Attachment 

A Amendments shall be deemed effective on an interim basis, and will not 

thereafter be modified without the written consent of the Plaintiffs, prior to the 

discharge of the writ of mandate.  The Attachment A Amendments shall become 



 

final upon (1) the filing of the Notice of Determination following the completion 

of the New EIR, (2) discharge of the writ of mandate in the und erlying litigation 

as provided below, and (3) conclusion of all litigation in a ma nner that does not 

invalidate any Monterey Amendment (or any portion thereof) or the Kern Fan 

Element Transaction.  

C.	  Motion for Order Approving Settlement Agreement and Interim Implementation 

Order. As soon as practical after the execution of this Settlement Agreement, the 

Parties shall jointly file with the Superior Court a motion for (1) a n order 

approving this Settlement Agreement, and (2) an order (the “Interim 

Implementation Order”) specifically authorizing on an interim basis, pursuant to 

Public Resources Code Section 21168.9, the administration and operation of the 

SWP and the KWB Lands, pending discharge of the writ of ma ndate in the 

underlying litigation, in accordance with the Monterey Amendments (as limited 

by Section VII(A) above), as supplemented by the Attachm ent A Amendments 

and the other terms and conditions of this Settlemen t Agreemen t, including the 

provisions in Section V(B)  regarding the KWB Lands.  Said motion shall include 

the proposed Section 21168.9 order attached hereto as Exhibit 3-A, and the 

proposed writ of mandate referenced therein and attached hereto as Exhibit 3-B. 

The parties shall jointly move the Superior Court for approval of said order and 

writ. Subject to Section VII(J), and except as provided in Section VII(I), 

Plaintiffs shall not seek any further order or writ concerning the Monterey 

Amendments or the New EIR. 
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D.	  Implementation of New Policies, Procedures and Guidelines. DWR has issued a 

[draft] Report of State Water Project Supply Reliability in r esponse to paragraph 1 

of the Attachment B Principles.  Upon the Superior Cour t’s approval of this 

Settlement Agreement, DWR shall issue Contractors’ Memos on (1) the 

Attachment C Guidelines and (2) the Attachment D Principles.  After the Superior 

Court’s approval of this Settlement Agreement, and in no event later than January 

1, 2004, DWR shall issue Contractors’ Memos on the remainde r of the 

Attachment B Pri nciples (i.e., paragraphs 2 and 3).  DWR may rely on DWR 

publications previously issued to comply with paragraph 2 of th e Attachment B 

Principles, if appropriate. 

E.	  Dismissal of Validation Cause of Action .  Upon the execution of this Settlement 

Agreement by all the Parties and execution of the Attachmen t A Amendments as 

set forth in Section VII(B) and issuance by DWR of the Contractor Memos 

referenced in the second sentence of Section VII(D), Plaintiffs shall file a request 

for dismissal without prejudice of the Validation Cause of Actio n. So long as 

such conditions are timely met, Plaintiffs covenant and agree not to refile the 

Validation Cause of Action, nor any new cause of action relating thereto, nor a 

new claim challenging the validity of any Monterey Amendmen t (or any portion 

thereof) or the Kern Fan Element Transaction.  

F.	  Tolling of Statute of Limitations. As between Plaintiffs, DWR and the SWP 

Contractors who are signatories to this Settlement Agreement, it is agreed that the 

statute of limitations relating to the Validation Cause of Action shall be tolled as 

 
  LA3:1018590.11	 30 



 

to Plaintiffs until the date that is forty-five (45) days after the filing of the Notice 

of Determination for the New EIR.  

G. Notice of Determination, Return to Writ and Motion for Order  Discharging Writ . 

Upon completion of the New EIR, DWR will file with the Supe rior Court (1) a 

Notice of Determination including a copy of the New EIR, (2) a return to writ of 

mandate (the “Return to Writ”), (3) a request for an order discharging the writ of 

mandate previously issued by the S uperior Court in the underlying case and 

(4) any other information required by the Superior Court for a d ischarge of writ. 

H.	  Consent to Entry of Order Discharging Writ. 

1.  Obligation to File.  Concurrent with DWR’s filings refe renced in Section 

VII(G), subject only to Sections VII(H)(2) and (3), and provided Plaintiffs 

have not challenged the Return to Writ (under the procedures set forth in 

Section VII(I)), Plaintiffs shall file with the Superior Cou rt a pleading 

consenting to entry of an order discharging the writ of ma ndate (the 

“Consent to Entry of Order  Discharging W rit”). 

2. 	 Conditions Precedent to Filing. Plaintiffs’ obligation to file the Consent to 

Entry of Order Discharging Writ shall be subject to, and conditioned upon, 

satisfaction of the requirement set forth in Section VII(B). 

3.  Earliest Effective Date of Discharge of Writ. The discharge of the writ of 

mandate shall not be effective until at least forty-five (4 5) days after the 

filing of the Notice of Determination for the New EIR.   

I. 	 Subsequent CEQA Challenge . 

1. 	 Limited Basis for Challenge.  Plaintiffs may only challenge the Return to 

Writ if, during the preparation and review of the New EIR, (a) Plaintiffs 
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objected to the Mediator based on one or more Mediation Issues, (b) the 

Mediator upheld that objection in a written advisory opinion as described 

in Section III(H), (c) DWR rejected such written advisory  opinion in its 

final decision, either expressly or as evidenced by the co ntents of the final 

New EIR, and (d) the challenge that Plaintiffs file to the Return to Writ is 

on the same ground(s) as the objection upheld by Mediator in the advisory 

opinion. Where such an objection was made to the Mediator and Plaintiffs 

file such a challenge to the Return to Writ, DWR shal l maintain the 

advisory opinion as a public record. With respect to clau se (c) of this 

subsection (I)(1) , if the Parties dispute whether DWR has rejected the 

Mediator’s advisory opinion, such matter shall be referred to the Mediator 

and (s)he shall make a final determination with respect thereto in 

accordance with Article IX. 

2.  Stipulation to Continued Operations. In the even t of such a challenge, the 

challenging party will stipulate that, pending compliance w ith such writ as 

the court may issue, administration and operation of the SWP may 

continue in accordance with the Interim Implementation Order.   

3.  Order for New EIR.  If such a challenge results in an ord er that DWR must 

prepare a new or supplemental environmental impact report, the 

provisions set out in Section III  (regarding preparation of New EIR) shall 

be followed, and at the conclusion of the process, the provisions of Section  

VII(H) (filing of a Consent to Entry of Order Discharging Writ) and this 

Section VII(I) shall apply. 
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J. 	 No Future Challenges. Except as specifically authorized herein, and as a condition 

to the initial and continuing effectiveness of this Settlement Agre ement, Plaintiffs 

agree not to initiate any future litigation challenging the val idity of any Monterey 

Amendment (or any portion thereof) or the Kern Fan Elem ent Transaction.   

K.	  Mutual Interdependency. On an interim and final basis, the Attachment A 

Amendments, the Plumas Amendment, the provisions regarding the KWB Lands 

described in Section V(B), and the continued operations of the  SWP based on the 

Monterey Amendments are mutually interdependent. 

L.	  Implementation Dispute Resolution . Disputes arising in the implementation of 

this Settlement Agreement shall be addressed in accordance with Section IX. 

VIII. 	 Attorney Fees  

Within forty-five (45) days after the execution of this Settlement Agreement by all 

Parties, the Parties shall engage in arbitration to determine the amount of attorney fees and costs 

to be paid  to Rossmann as Plaintiffs’ counsel.  Such arbitration shall be condu cted pursuant to 

the following terms and conditions: 

A.	  The arbitrator will be selected by mutual agreement of the Parties.  If the Parties 

cannot agree on the arbitrator, the Mediator will designate the arbitrator.  JAMS 

arbitration rules will apply, providing for limited and focused dis covery, but the 

arbitrator may be anyone the Parties select regardless of his/her professional 

affiliation. 

B.	  Within five (5) business days after commencement of the arbitration, Rossmann 

shall file with the arbitrator a petition for fees.  The petition for fees shall identify, 

in sufficient detail acceptable to the arbitrator, all fees for: (1) past service in the 

underlying litigation; (2) fees for participation in the settlement mediation to the 
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date thereof; and (3) projected fees for services to be rendered in implementing 

the Settlement Agreement, including fees incurred in advis ing Plaintiffs in 

connection with their participation in, and service on, the EIR C ommittee. 

C.	  Rossmann may apply for a multiplier on fees earned in the unde rlying litigation.  

The award for fees relating to mediation and settlement implementation shall be 

subject to the lodestar amount and shall not include a multiplier. 

D.	  The costs of the arbitration will be borne one-third (1/3) by Pl aintiffs and two-

thirds (2/3) by DWR. 

E.	  DWR and CCW A reserve all rights and defenses, except the right to challenge 

Rossmann’s entitlement to fees relating to the mediation and settlement 

implementation stages.  

F.	  The arbitrator shall determine the amount of the award withi n thirty (30) days 

after submission of the fee petition to the arbitrator.  The arbitrator’s 

determination shall be binding upon the Parties. 

G.	  DWR shall pay the fee award to Rossmann in accordance with t he following 

schedule: 

1.	  Sixty percent (60%) within thirty (30) days after the award;  

2. 	 Thirty percent (30%) within thirty (30) days after the filing of the Return 

to Writ with the Superior Court; and  

3. 	 Ten percent (10%) within thirty (30) days after the Plaintiffs’ filing of the 

Consent to Entry of Order Discharging Writ with the Superior Court. 



 

H.	  The amount of $100,000 previously paid as attorney fees to Rossmann by DWR 

will be credited toward the amount owed by DWR hereunder as determined by 

the arbitrator. 

IX.	  Dispute Resolution  

  The Parties agree to cooperate in implementing this Settlement Agreement and to 

try in good faith to resolve any disputes. In addition, until the conclusion of the 

underlying litigation, as evidenced by the issuance of an order dischargin g the writ of  

mandate,  the Mediator will decide all unresolved issues involvin g the interpretation and 

implementation of this Settlement Agreement and, to the extent pe rmitted by law, will be 

authorized to enforce its terms, except for those matters properly reserve d to the 

jurisdiction of the Superior Court.  Any party may request a conference before the 

Mediator on seventy-two (72) hours’ advance written notice to the Mediator and the other 

Parties. The Mediator will have the power to award reasonable attorne y fees to the 

prevailing party in the  event of frivolous, harassing or untimely motions.  The party who 

initiates a dispute resolution proceeding with the Mediator pursuant to this Section IX  

shall be solely responsible for the payment of the Mediator’s costs and expenses, except 

as otherwise provided herein. 

X.	  Miscellaneous  

A. No Admission. By entering into this Settlement Agreement, the Plaintiffs do not 

endorse or admit the validity of the Monterey Amendments, and neither DWR, 

KWBA, nor any of the SWP Contractors who are signatories hereto admit any of 

the Plaintiffs’ allegations in the pending litigation including those concerning the 

Monterey Amendments and/or the Kern Fan Element Transaction. 
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B.	  Compliance with Laws. The Parties agree that nothing in this Settlement 

Agreement is intended to limit the discretion granted by law, in cluding CEQA, to 

DWR, as lead agency and as the State agency responsi ble for administration and 

operation of the SWP, or the duty of DWR to comply with app licable 

requirements of law, including those of CEQA and the California Water Code. 

C.	  Authority. Each of the Parties represents that: (1) it has the authority to execute 

and enter into this Settlement Agreement; (2) the individual  executing this 

Settlement Agreement on behalf of the Party has the authority and has been 

specifically authorized to execute and deliver this Settlement A greement on 

behalf of such Party; (3) upon execution by such person on behalf of the Party, 

this Settlement Agreement shall be valid and enforceable against such Party in 

accordance with the terms hereof; (4) the Party is authorized to i mplement this 

Settlement Agreement, without further action by the Party or its governing body, 

board of directors, or any other person or entity, as the c ase may be; and (5) the 

execution and entry into this Settlement Agreement and the im plementation of its 

terms by the Party is not in violation of any applicable law or any other contract 

or agreement by which it is bound or to which it is a party.  The Parties 

acknowledge that although DWR plans to make payments requi red under this 

Agreement pursuant to its authority under the State Water Re sources 

Development System (Water Code Sections 12930 et seq.), and that under such 

authority accruals are continuously appropriated without regard to fiscal years 

(Water Code Section 12938), any such payments may nevertheless be contingent 

on the annual Budget Act and, under certain circumstances, payments may be 
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delayed or halted by non-party government authorities.  If any payment under this 

Settlement Agreement is delayed beyond the date it is due, the am ount due shall 

accrue interest at the rate of the State Pooled Money Investment Fund for the first 

forty-five (45) days after it is due and at eight percent (8%) per annum thereafter. 

The foregoing does not limit Plaintiff’s rights to seek legal or equitable relief in 

the event of a breach of this Settlement Agreement. 

D.	  Not a General Appearance or Concession to Jurisdiction. The execution of this 

Settlement Agreement by the SWP Contractors and KWBA do es not constitute a 

general appearance in the underlying litigation, nor does it constitute a concession 

to jurisdiction of the Superior Court over the SWP Contractors or KWBA other 

than for the purpose of enforcing the terms of this settlement. 

E.	  Successors and Assigns. This Settlement Agreement shall be binding upon and 

inure to the benefit of the Parties and their respective he irs, legal representatives, 

successors and assigns. No Party may assign the ir rights under this Settlement 

Agreement without the prior written consent of the other Partie s. 

F.	  Governance. This Agreement shall be construed under and enforced in 

accordance with the substantive laws of the State of California. 

G.	  Entirety of Agreement; No Amendment. This Settlement Agreem ent sets forth 

the  entire agreement among the Parties and supersedes all prior oral or written 

agreements, negotiations, discussions, or understandings concerning the subject 

matter hereof.  The terms of this Settlement Agreement may not be altered, 

amended, waived or modified, except by a further written agreement signed by all 

Parties. 
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H.	  Mutual Preparation. The Parties each cooperated in the drafting and preparation 

of this Settlement Agreement.  Thus, the language of all p arts of this Settlement 

Agreement shall in all cases be construed as a whole, ac cording to its fair 

meaning, and not strictly for or against any Party as the d rafter thereof. 

I. 	 Further Acts. Each Party agrees to make, execute and deliver such other 

instruments or documents, and to do or cause to be done such further or additional 

acts, as reasonably may be necessary in order to effectuate the p urposes or to 

implement the terms of this Settlement Agreement. 

J. 	 No Waiver. No waiver of any breach of any term or provisio n of this Settlement 

Agreement shall be construed to be, nor shall be, a waiver of any other breach of 

this Settlement Agreement.  No waiver shall be binding unless in writing and 

signed by the Party waiving the breach.  With respect to any b reach of this 

Settlement Agreement by Plaintiffs, such breac h may only be waived in writing 

by DWR, KCWA and The Metropolitan Water District of South ern California. 

With respect to any breach of this Settlement Agreement by the non-Plaintiffs, 

such breach may only be waived in writing by the Plaintiffs. 

K.	  No Representations or Warranties. Each of Parties represents and declares that in 

executing this Settlement Agreement, it has relied solely upon  its own judgment, 

belief and knowledge, and on the advice and recommendations of its 

independently selected counsel, concerning the nature, extent and duration of its 

rights and claims and that it has not been influenced to any extent whatsoever in 

executing the same by any representations or statements covering any matters 

made by any of the Parties or by any person representing them or any of them.  
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Each Party acknowledges that no other Party nor any of their representatives has 

made any promise, representation or warranty whatsoever, writte n or oral, as any 

inducement to enter i nto this Settlement Agreement, except as expressly set forth 

in this Settlement Agreement. 

L.	  Independent Investigations. Each Party has made such investigation of the facts 

pertaining to this settlement and this Settlement Agreement and of all matters 

pertaining thereto as it deems necessary. 

M. 	 Survival. The representations, warranties and covenants contained in this 

Settlement Agreement are deemed to and shall survive  the execution and delivery 

of this Settlement Agreement by all of the Parties. 

N.	  Headings. All headings in this Settlement Agreement are included for 

convenience and reference only and shall not constitute a part o f this Settlement 

Agreement for any purpose. 

O.	  Not Binding on Others. This Settlement Agreement is not intended to, nor shall it 

(1) bind any non-Party persons or entities as to any claims or de fenses they may 

otherwise now or in the future hold, or (2) waive any claims or defenses any Party 

hereto may have now or in the future against such non-Party persons or entities. 

P.	  Counterparts. This Settlement Agreement may be executed in counterparts, each 

of which shall constitute an original, but all of which shall constitute one and the 

same agreement, provided each signing Party shall have received a copy of the 

signature page signed by every other Party. 

Q.	  Voluntary and Knowing Execution. EACH PARTY REPRESENTS AND 

WARRANTS THAT IT HAS THOROUGHLY READ AND CONSIDERED 



 

ALL ASPECTS OF THIS SETTLEMENT AGREEMENT, THAT IT 

UNDERSTANDS ALL PROVISIONS OF THIS SETTLEM ENT 

AGREEMENT, THAT IT HAS HAD THE OPPORTUNI TY TO CONSULT 

WITH COUNSEL THROUGHOUT THIS PROCESS AND TH AT IT IS  

VOLUNTARILY ENTERING INTO THIS SETTLEMENT AGREEMENT OF 

ITS OWN FREE WILL, WITHOUT DURESS OR COERCION OF ANY KIND. 

R.	  Obligations Dependent on Validity of Monterey Amendment s. With respect to 

any obligation in this Settlement Agreement that terminates or is suspended upon 

a challenge to or final judgment that invalidates any portio n of any Monterey 

Amendment, such termination or suspension of such obligation may be avoided if 

such invalidity is explicitly and irrevocably waived in accordance with the 

procedures set forth in Paragraph 29 of the Monterey Amendments. 

[REMAINDER OF  PAGE INTENTIONALLY BLANK –  SIGNATURE  PAGES FOLLOW] 
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Title: --=-.=.====~=---=..:=.....,:,B=o=ar",->d"--,,,-o=...f Dire c tors

COACHELLA VALLEY WATER DISTRICT

By: John W. McFadden

Title: -..::...=.::==~=---:::~-=B~o~ar~d~o=-fDire c tors
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DESERT WATER AGENCY

BY:~
Name: Dan M. Ainsworth

Title: General Manager

DESERT WATER AGENCY

BY:~
Name: Dan M. Ainsworth

Title: General Manager

DUDLEY RIDGE WATER DISTRICT

By:dU,&:vYG

Title: Pre.S ideVl1-

DUDLEY RIDGE WATER DISTRICT

By:dUc&;~

Title: Pre-S idell\1-

KERN COUNTY WATER AGENCY

Name: Terry Rogers

Title: Presi.dent

KERN COUNTY WATER AGENCY

Name: Terry Rogers

Title: Presi.dent



NAPA COUNTY FLOOD CONTROL & WATER CONSERVATION DISTRICT

By:

Title:

APPROVEOO Ig' ~",
FLOOD CON OL!& WATER
CONSERVATION DISTRICT",,:,

'MAfW JI!AN MctAUaMUN,:/:';;/,

:CR1~TIUcr}'~~
I ' '

NAPA COUNTY FLOOD CONTROL & WATER CONSERVATION DISTRICT

APPROVEOO J g' fJ!;>"
FLOOD CON Oli& WATER
CONSERVATION DISTRICT",,:,

, .

'MAR\' J!AN MctAUm1UN, ;:~~:~;/

:C'~fUC1'!::
( . .

MOJAVE WATER AGENCY

By:

Kirby BrillName:
-=~==------

Title: General Manager

MOJAVE WATER AGENCY

By:

Name: -.;K=ir=b......y-.;;;B:...;;.r=il=l'--- _

Title: General Manager

:METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA

By:0?~.......,~t-

Title: C£ D

:METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA

By: ?2~--.,~t-

Title: C£ v
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LITTLEROCK CREEK IRRIGATION DISTRICT

BY:-~H
Name: ---------

Title: ?(e~idevL+

LITTLEROCK CREEK IRRIGATION DISTRICT

By: '~H-
Name: ---------

Title: ?(e~idevL+



~~vCIPALWATER DISTRICT

Title:

.yIC~'l...lCIPALWATER DISTRICT

Title:

By:

Name:

Title:

L WATER DISTRICT

~, C I ~e.~'ne~~~er

Res,rdel\\

By:

Name:

Title:

L WATER DISTRICT

~, C I ~e.~'ne~bet5'er

Res,rde~\

PALMDALE WATER DISTRICT

Name: Leslie O. Carter

Title: President, Board of Directors

PALMDALE WATER DISTRICT

Name: Leslie O. Carter

Title: President, Board of Directors

OAK FLAT WATER DISTRICT

By:

OAK FLAT WATER DISTRICT

By:
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SANTA BARBARA COUNTY FLOOD CONTROL AND WATER CONSERVATION
DISTRICT

BY:~~
. / .

Name: __~ -----'- _

Title:

APPROVE AS TO ACCOUNTING:
ROBERTW. GElS, CPA
AUDITOR-CONTROLLER

BY:
-~rl-'-'---+-=---:=-----

SANTA BARBARA COUNTY FLOOD CONTROL AND WATER CONSERVATION
DISTRICT

BY:~~. I .
Name: __~ ---'. _

Title:

APPROVE AS TO ACCOUNTING:
ROBERTW. GElS, CPA
AUDITOR-CONTROLLER

BY:
-~'?"'1-'-''---+-=----''::=-----

ATTEST:
MICHAEL F. BROWN
ClERK OF THE BOARD

BYW~
Deputy

APPROVED AS TO FORM:
STEPHEN SHANE STARK

UNTY COUNSEL

ATTEST:
MICHAEL F. BROWN
CLERK OF THE BOARD

BY1Ut~
Deputy

APPROVED AS TO FORM:
STEPHEN SHANE STARK

UNTY COUNSEL

B
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SAN GORGONIO PASS WATER AGENCY

BY.~~
Noone: ePhen~tockton
Title: General Manager/Chief Engineer

SAN GORGONIO PASS WATER AGENCY

By: zf:~
Nwme: ePhen~tockton
Title: General Manager/Chief Engineer

SAN LUIS OBISPO COUNTY FLOOD CONTROL & WATER CONSERVATION
DISTRICT

By:~LP4~
Name: ,,:MICHAEL P. RYAN

Title: Chairman of the Board of Supervisors·

SAN LUIS OBISPO COUNTY FLOOD CONTROL & WATER CONSERVATION
DISTRICT

By:~LPJ7--
Name: ,,:MICHAEL P. RYAN

Title: Chairman of the Board of Supervisors'
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SANTA CLARA VALLEY WATER DISTRICT

Name: Stanley M. Williams

Title: Chief Executive Officer

SANTA CLARA VALLEY WATER DISTRICT

Name: Stanley M. Wi lliams

Title: Chief Executive Officer

SOLANO COUNTY WATER AGENCY

By:
~.~

J ;

Name: Don Holdener

Title: Chairman, Board of Directors

SOLANO COUNTY WATER AGENCY

By:

Name: Don HoI dener

Title: Chairman, Board of Directors

TULARE LAKE BASIN WATER STORA.GE DISTRICT

BY:/~

Title: _1j~ I:;:"jZ peN I

TULARE LAKE BASIN WATER STORAGE DISTRICT

BY:/~

Title: ~f\ '=---.5z pEN I

By:

OOD CONTROL DISTRICT

Title: ~~- tJJJwW~~

OOD CONTROL DISTRICT

By:

Name: _.=.......:=....:.....:.--+-L.~...:........_---
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CENTRAL COAST WATER AUTHORITY

BY:~~
Name: William J. Brennan

Title: Executiye Director

CENTRAL COAST WATER AUTHORITY

BY:~
Name: william J. Brennan

Title: Executiye Director

KERN WATER BANK~.TY

By: L---i (>-

Name: William D. Philli;more, (,~.:;:.~-~<'¥'.' .~. ",

Title: Chairman

KERN W.ATER BANK~TY ,

By: L---i ~
Name: William D. Philli;more, r:-.. ::---,.-_.. ': ",

Title: Chairman
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ATTACHMENT A 

 

AMENDMENT TO STATE WATER PROJECT CONTRACT 

 

STATE OF CALIFORNIA 

THE RESOURCES AGENCY 


DEPARTME NT OF WATER RESOURCES 

 
 
 
 

AMENDMENT NO. ____ TO THE WATER SUPPLY CONTRACT  

BETWEEN THE STATE OF CALIFORNIA DEPARTMEN T 


OF WATER RESOURCES AND _____________________ 

 

 This amendment is made this ____ day of _____________________, 200 3, pursuant to 
the provisions of the California Water Resources Development Bond Act, the Central Valley  
Project Act, and other applicable laws of the  State of California, between the State of California,  
acting by and through its Department of Water Resources, hereinafter referred to as the “State”, 
and _______________________________________________________________________, 
hereinafter referred to as the “District” [or “Agency”].    

RECITALS  

 WHEREAS, the State and the District entered into and subsequently am ended a water 
supply contract (the “contract”) providing that the State shall supply certain quan tities of water to 
the District and providing that the District shall make certain payments to the S tate, and setting 
forth the terms and conditions of such supply and such paym ents; and  

 WHEREAS, on December 1, 1994, the State and representatives of cer tain State Water 
Project contractors executed a document entitled “Monterey Agreement – Statement of 
Principles – By The State Water Contractors A nd The State Of California Department Of Water  
Resources For Potential Amendments To The State Water Supply Contracts” (the “Monterey 
Agreement”); and  

 WHEREAS, the State, the Central Coast Water Authority (“CCWA”) and those  
contractors intending to be subject to the Monterey Agreement subsequentl y negotiated an 
amendment to their contracts to implement provisions of the Monterey Agre ement, and such 
amendment was named the “Monterey Amendment”; and  

 WHEREAS, in October 1995, an environmental impact report (“EIR”) for the Monterey 
Amendment was completed and certified by CCWA as the lead agency, and thereafter the  
District and the State executed the Monterey Amendment; and 

 WHEREAS, the EIR certified by the CCWA was challenged by several parties (the 
“Plaintiffs”) in the Sacramento County Superior  Court and thereafter in the Third District Court 
of Appeal, resulting in a decision in Planning and Conservation League, et al. v. Department of 
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Water Resources, 83 Cal.App.4th 892 (2000), which case is hereinafter referred to as “PCL v. 
DWR”; and 

 WHEREAS, in its decision, the Court of Appeal held that (i) the Depa rtment of Water 
Resources (“DWR”), not CCWA, had the statutory duty to serve as lead age ncy, (ii) the trial 
court erred by finding CCWA’s EIR sufficient despite its failure to discuss im plementation of 
Article 18, subdivision (b) of the State Water Project contracts, as a no-projec t alternative, (iii) 
said errors mandate preparation of a new EIR under the direction of DWR, and ( iv) the trial court 
erroneously dismissed the challenge to DWR’s transfer of title to certain lands to Kern County 
Water Agency (the “Validation Cause of Action”) and execution of amended Sta te Water Project 
contracts for failure to name and serve indispensable parties.   The Court of App eal remanded the 
case to the trial court, ordering it to take the following five actions: (1) vacate  the trial court’s 
grant of the motion for summary adjudication of the Validation Cause of Action ; (2) issue a writ 
of mandate vacating the certification of the EIR; (3) determine the amount of at torney fees to be 
awarded Plaintiffs; (4) consider such orders it deems appropriate under Public Resources Code 
Section 21168.9(a) consistent with the views expressed in the Appellate Court’s opinion; and (5) 
retain jurisdiction over the action until DWR, as lead agency, certifies an envir onmental impact 
report in accordance with CEQA standards and procedures, and the Superior C ourt determines 
that such environmental impact report meets the substantive requirements of CE QA; and 

 WHEREAS, the State, the contractors, and the Plaintiffs in PCL v. DWR reached an 
agreement to settle PCL v. DWR, as documented by that certain Settlement Agreement dated 
_________, 2003 (the “Settlement Agreement”), and in such Settlement Agreem ent have agreed 
that the contracts should be amended, for clarification purposes, to delete terms such as “annual 
entitlement” and “maximum annual entitlement” so that the public, and parti cularly land use 
planning agencies, will better understand the contracts; and  

 WHEREAS, pursuant to the Settlement Agreement, the State and the District desire to so 
ame nd the District’s contract, with the understanding and intent that the amendm ents herein with 
respect to subsections (m), (n), and (o) of Article 1, subsection (b) of Article 6 , and subsection 
(a) of Article 16, and to Table A of the District’s contract are solely for clarif ication purposes 
and that such amendments are not intended to and do not in any way ch ange the rights, 
obligations or limitation s on liability of the State  or the District established by or set forth in the 
contract; and 

WHEREAS, pursuant to the Settlement Agreement, the State, the contractors and the  
Plaintiffs in  PCL v. DWR also agreed that the contracts should be amended to include a new 
Article 58 addressing the determination of dependable annual supply of State Water Project 
water to be made available by existing Project facilities, and the State and District desire to so 
amend the District’s contract.   



 

  NOW THEREFORE, IT IS MUTUALLY AGREED, as follows: 

1. Article 1(n) is amended to read:1 

 (n) Annual Table A Amount  

 “Annual Table A Amount” shall mean the amount of project w ater set forth in 
Table A of this contract that the State, pursuant to the obligations of this contra ct and applicable 
law, makes available for delivery to the District at the delivery structures p rovided for the 
District. The term Annual Table A Amount shall not be interpreted to mean that in each year the 
State will be able to make that quantity of project water available to the Distri ct. The Annual 
Table A Amounts and the terms of this contract reflect an expectation tha t under certain 
conditions the District will receive its full Annual Table A Amount; but that under other 
conditions only a lesser amount, allocated in accordance with this contract , may be made 
available to the District.  This recognition that full Annual Table A Amou nts will not be 
deliverable under all conditions does not change the obligations of the State und er this contract, 
including but not limited to, the obligations to make all reasonable efforts to com plete the project 
facilities, to perfect and protect water rights, and to allocate among contra ctors the supply 
available in any year, as set forth in Articles 6(b), 6(c), 16(b) and 18, in the ma nner and subject 
to the terms and conditions of those articles and this contract.  Where the term “annual 
entitlement” appears elsewhere  in this contract, it shall mean “Annual Table A Amount.” The 
State agrees that in future amendments to t his and other contractor’s contracts, in lieu of the term 
“annual entitlement,” the term “Annual Ta ble A  Amount” will be used and will have the same  
mea ning as “annual entitlement” wherever that term is used.   

2. Article 1(o) is amended to read: 

 (o) Maximum Annual Table A Amount  

 “Maximum annual entitlement”  shall mean the maximum annual amounts set forth in 
Table A of this contract, and where the term “maximum annual entitlement” ap pears elsewhere  
in this contract it shall mean “Maximum Annual Table A Amounts.” 

3. Article 1(m) is amended to read:  

 (m) Minimum Project Yield 

 “Minimum project yield” shall mean the dependable annual supply of pr oject water to be  
made available assuming completion of the initial project conservation faciliti es and additional 
project conservation facilities.  The project’s capability of providi ng the minimum project yield 
shall be determined by the State on the basis of  coordinated operations studies of initial project 
conservation facilities and additional project conservation facilities, which studies shall be based 
upon factors including but not limited to: (1) the estimated relative proportion of deliveries for 
agricultural use to deliveries for municipal use assuming Maximum Annual Table A Amounts 

                                                 
1   The number of the articles is not the same for all the Water Supply Contractors.  Article 1(n) is intended to  
be the article presently entitled “Annual Entitlement”, whatever its number may be in each District’s contract.  The 
article numbers may have to be changed for each contractor  to reflect the numbers in its contract. 
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for all contractors and the characteristic distributions of demands for these two uses throughout 
the year; and (2) agreements now in effect or as hereafter amended or suppleme nted between the  
State and the United States and others regarding the division of utilization of waters of the Delta 
or streams tributary thereto.   

4. Article 6(b) is amended to read: 

 (b) District’s Annual Table A Amounts  

 Commencing with the year of initial water delivery to the District, the State each year 
shall make available for delivery to the District the amounts of project water designated in Table 
A of this contract, which amoun ts shall be subject to change as provided for in Article 7(a) and 
are referred to in this contract as the District’s Annual Table A  Amounts.  

5. Article 16(a) is amended to read:  

 (a) Limit on Total of all Maximum Annual Table A Amounts  

 The District’s Maximum Annual Table A Amount hereunder, together with the maximum 
Table A amounts of all other contractors, shall aggregate no more than 4,185 ,000 acre-feet of 
project water. 

6 Article 58 is added to read: 

58. Determination of Dependable Annual Supply of Project Wa ter to be Made  
Available by Existing Project Facilities. 

In order to provide current information regarding the delivery capab ility of existing 
project conservation facilities, commencing in 2003 and every two years thereaft er the State shall 
prepare and mail a report to all contractors, and all California city, county, and r egional planning 
departments and agencies within the contractors’ p roject service areas.  This report will set forth, 
under a range of hydrologic conditions, estimates of overall delivery capability of the existing 
project facilities and of supply availability to each  contractor in accordance with other provisions  
of the contractors’ contracts. The range of hydrologic conditions shall incl ude the delivery  
capability in the driest year of record, the average over the historic extended d ry cycle and the 
average over the long-term.  The biennial report will also include, for each of the ten years  
immediately preceding the report, the total amount of project water delivered to all contractors 
and the amount of project water delivered to each contractor.   

7. Add the following language at the bottom of Table A: 

In any year, the amounts designated in this Table A shall not be interpreted to mean that 
the State is able to deliver those amounts in all years.  Article 58 describes the State’s process for 
providing current information for project delivery capability. 

8. Except for Article 58, the changes made by this amendment are solely for clarification 
purposes, and are not intended to nor do they in any way change the rights, obligations or 
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limitations on liability of the State or the District established by or set forth in the contract, and 
this amendment shall be interpreted in accordance with this intent. 

9.   At the time of execution of this Agree ment and thereafter, the effectiveness of this  
Amendment is dependent upon the effectiveness of the District’s Monterey Amendment (all 
provisions therein) and the Kern Fan Element Transaction.   

IN WITNESS WHEREOF, the parties hereto  have exec uted this amendment on the date  
first above written. 

STATE OF CALIFORNIA DEPAR TMENT OF WATER RESOURCES 
 
By: _____________________________ 
Name: _____________________________ 
Title:   Director 

Approved as to legal form and sufficiency: 

 
By: _____________________________ 
Nam e: _____________________________ 
Title: Chief Counsel 

 

Attest: 

__________________ DISTRICT 
 
By: _____________________________ 
Name: _____________________________ 
Title: _____________________________ 
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ATTACHMENT B 
 

PRINCIPLES REGARDING STATE WATER PROJECT AVAILABILITY  
 
Note: These principles are prepared in connection with the settlement agreement between PCL 
and DWR and are only effective pursuant to the terms therein. 
 
1. Commencing in 2003, and every two years thereafter, the Department of Water 
Resources (DWR) shall prepare and deliver to all State Water Project (SWP) co ntractors, all city 
and county planning departments, and all regional and metropolitan planning de partments within 
the project service area a report which accurately sets forth, under a range of hyd rologic 
conditions, the then existing overall delivery capability of the project facilities and the allocation 
of that capacity to each contractor. The range of hydrologic conditions shall in clude the historic 
extended dry cycle and long-term average.  The biennial report shall also disclose, for each of the 
ten years immediately preceding the report, the total amount of project water d elivered and the 
amount of project water delivered to each contractor.  The information pres ented in each report 
shall be presented in a manner readily understandable by the public. 
 
2. DWR shall develop and, by January 1, 2004, publish guidelines to assist Municipal and 
Industrial Contractors in providing accurate information to land-use planni ng agencies with 
jurisdiction within the Contractors’ respective service areas regarding local and  regional 
programs to manage or supplement SWP supplies. DWR shall consult with the plaintiffs and 
contractors in developing the guidelines. 
 
3. DWR shall provide assistance to enable all Municipal and Industrial Contractors to 
provide complete and accurate information to relevant land-use planning agencies to assure that 
local land-use decisions reflect accurate information on the availability of water from state, local, 
and other sources. 



 

  
Attachment C-1 

LA3:1018590.11 

ATTACHMENT C 

 

DWR GUIDELINES FOR REVIEW OF PROPOSED PERM ANENT TRANSFERS OF 

STATE WATER PROJECT ANNUAL TABLE A AMOUNTS 


 
Note: These guidelines are prepared in connection with the settlement agreement between PCL 
and  DWR and are only effective pursuant to the terms therein. 
 
1. Purpose: The purpose of these guidelines is to describe the process for D WR’s review of 
proposed permanent transfers of SWP Annual Table A Amounts and by so do ing, provide 
disclosure to SWP Contractor s and to the public of DWR’s process and policy on approving 
permanent transfer of SWP Annual Table A Amounts.  Such disclosure should assist contractors 
in developing their transfer proposals and obtaining DWR review expeditiousl y, and assist the 
public in participating in that review.  
 
2. Coverage: These guidelines will apply to DWR’s approval of pe rmanent transfers of 
water among existing SWP Contractors and, if and when appropriate, to pe rmanent transfers of 
water from an existing SWP Contractor to a new SWP Contractor. 
 
3. Interpretation: These guidelines are in furtherance of the state policy in favor of 
voluntary water transfers and shall be interpreted consistent with the law, including but not 
limited to Water Code Section 109, the Burns-Porter Act, the Central Valley Pro ject Act, the 
California Environmental Quality Act, area of origin laws, the public trust d octrine, and with 
existing contracts and bond covenants. These guidelines are not intended to ch ange or augment 
existing law. 
 
4. Format : The guidelines shall be issued by DWR as a “Notice to State Water Contractors.” 
 
5. Revisions: Revisions may be made to these guidelines as necessary to m eet changed 
circumstances, changes in the law o r long-term water supply contracts, or to address conditions 
unanticipated when the guidelines are adopted. Revisions shall be in accordance with the 
settlement agreement reached in Planning and Conservation League vs . Department of Water 
Resources. 
 
6. Distribution: The transfer guidelines shall be published by DWR in the next available 
edition of Bulletin 132, and also as part of the biennial disclosure of SWP reliability as described 
in the PCL v. DWR Settlement Agreement. 
   
7. Contract Amendment: Permanent transfers of SWP water are accomplished by 
amendment of each participating contractor’s long-term water supply contract.  The amendment 
consists of amending the Table A upwards for a buying contractor and downwards for a selling 
contractor. The amendment shall be in conformity with all provisions of the long-term water 
supply contracts, applicable laws, and bond covenants.  Other issues to be addressed in the 
contract amendment will be subject to negotiation among DWR and the two participating 
contractors. The negotiations will be conducted in public, pursuant to the settlement agreement 
in PCL vs. DWR. 



 

 
8. Financial issues: The purchasing contractor must demonstrate to the D WR’s satisfaction 
that it has the financial ability to assume payments associated with the transferre d water.  If the 
purchasing entity was not a SWP Contractor as of 2001, special financial requirements pertain as 
described below, as well as additional qualifications. 
 
9. Compliance with CEQA: Consistent with CEQA, the State’s policy to preserve and 
enhance environmental quality will guide DWR’s consideration of transfer p roposals (Public 
Resources Code Section 21000). Identification of the appropriate lead agency will be based on 
CEQA, the CEQA Guidelines, and applicable caselaw, including Planning and Conservation 
League vs. Department of Water Resources, 83 Cal. App. 4th 892 (2000).  CEQA requires the 
lead agency at a minimum to address the feasible alternatives to the propo sed transfer and its  
potentially significant environmental impacts (1) in the selling contractor’s se rvice area; (2) in 
the buying contractor’s service area; (3) on SWP facilities and operations; a nd (4) on the Delta 
and areas of origin and other regions as appropriate. Impacts that may occur ou tside of the 
transferring SWP Contractors’ service areas and on fish and wildlife shall be inc luded in the 
environmental analysis. DWR will not approve a transfer proposal until CEQA compliance is 
completed. The lead agency shall consult with responsible and trustee agencies and affected 
cities and counties; and when DWR is not the lead agency, shall provide an administrative draft 
of the draft EIR or Initial Study/Negative Declaration to DWR prior to the public review period.  
A descriptive narrative must accompany a checklist, if a checklist is used.  The lead agency shall 
conduct a public hearing on the EIR during the public comment period an d notify DWR’s State 
Water Project Analysis Office of the time and place of such hearing in add ition to other notice 
required by law. 
 
10. Place of Use: The purchasing contractor must identify the place and purpose of use of the 
purchased water, including the reasonable and beneficial use of the water.  Typically this 
informatio n would be included in the environmental documentation.  If a specific transfer 
proposal does not fit precisely into any of the alternatives listed below, DWR w ill use the 
principles described in these Guidelines to define the process to be followe d. The information to 
be provided under this paragraph is in addition to the CEQA information descr ibed in paragraph 
9 of these guidelines. 
 

a) If the place of use is within the contractor’s service area , the contractor 
should disclose the purpose of the transferred water, such as whether the water is being 
acquired for a specific development project, to enhance overall water su pply reliability in 
the contractor's service area, or some other purpose.  If the transferred water is for a 
municipal purpose, the contractor should state whether the transfer is consistent with its 
own Urban Water Management Plan or that of its member unit(s) receiving the water.  

 
b) If the place of use is outside the contractor’s service area, but within the 

SWP authorized place of use, and service is to be provided by an existing SWP 
Contractor: In addition to Paragraph 10(a)  above, the contractor should provide DWR 
with copies of LAFCO approval and consent of the water agency with authority to serve 
that area, if any. In some instances, DWR’s separate consent is required for annexations 
in addition to the approval for the transfer. 
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c) If the place of use is outside the SWP authorized place of use and service 

is to be provided by an existing SWP Contractor, the contractor shoul d provide 
information in Paragraph 10(a) and 10(b). Prior to approving the transf er, DWR will 
consider project delivery capability, demands for water supply from t he SWP, and the 
impact, if any, of the proposed transfer on such demand.  If DWR approves the transfer, 
DWR will petition State Water Resources Control Board for approval of  expansion of  
authorized place of use.  Water will not be delivered until the place of use has been 
approved by the SWRCB and will be delivered in compliance with any  terms imposed by 
the SWRCB. 

 
d) If the place of use is outside the SWP authorized plac e of use and service 

is not to be provided by an existing SWP contractor, DWR will consider  the transfer  
proposal as a proposal to become a new state water contractor.  Prior to a dding a new 
SWP Contractor, DWR will consider project delivery capability, dem ands for water 
supply from the SWP, and the impact, if any, of the proposed transf er on such demand. 
DWR will consult with existing SWP Contractors regarding their water supply needs and 
the proposed transfer. In addition to the information in Paragraph 10 (a), 10(b), and 10(c), 
the new contractor should provide information similar to that provided by the original 
SWP contractors in the 1960’s Bulletin 119 feasibility report addressin g hydrology, 
demand for water supply, population growth, financial feasibility, etc. DWR will 
evaluate these issues independently and ordinarily will act as lead age ncy for CEQA 
purposes. In addition, issues such as area of origin claims, priorities, en vironmental 
impacts and use of water will be addressed. The selling con tractor may not be released 
from financial obligations.  The contract will be subject to a CCP 8 60 validation action 
initiated by the new contractor. If DWR approves the transfer, DWR w ill petition State 
Water Resources Control Board for approva l of expansion of authorized place of use.   
Water will not be delivered until the place of use has been approved by the SWRCB and 
will be delivered in compliance with  any terms imposed by the SWRCB. 

 
11,  DWR Discretion. Consistent with the long-term water supply contract provisions, 
CEQA, and other provisions of law, DWR has discretion to approve or deny transfers.  DWR’s 
exercise of discretion will incorporate the following principles: 
 

(a) As required by CEQA, DWR as an agency with statewide authority will 
implement feasible mitigation measures for any significant environmental impacts 
resulting from a transfer, if such impacts and their mitigation are not addressed by other 
public agencies and are within DWR’s jurisdiction. 

 
(b) DWR will invoke “overriding considerations” in approving a transfer only 

as authorized by law, including but not limited to CEQA, and, to the extent applicable, 
the public trust doctrine and area of origin laws. 
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ATTACHMENT D 

 

PRINCIPLES REGARDING PUBLIC PAR TICIPATION PROCESS 

IN SWP CONTRACT NEGOTIATIONS
  

 
Note: These principles are prepared in connection with the settlement agreement between PCL 
and DWR and are only effective pursuant to the terms therein. 

 
1. Policy:  Given the importance of the State W ater Project to the State of California, and 
the key role that the long-term  water supply contracts play in the administration of the State 
W a ter Project, DWR agrees that public review of significant changes to thes e contracts is
beneficial and in the public interest.  
 
2. Types of activities to be covered:  Project-wide contract amendments (i.e., contracts 
with substantially similar terms intended to be offered to all long-term SWP Contractors) and 
contract amendments to transfer en titlements between existing SWP Contractors  will not be 
offered to the contractors for execution unless DWR has first complied with the public 
participation process as described in paragraphs (3), (4), (5) and (6). 
 
3. The Public Participation Process. 
 

1)  Negotiations will be conducted in public; 
 

2)  The public will be provided with advance notice of the time and p lace of the negotiations; 
and 

3)  The public will be provided the opportunity to observe negotiations an d comment in each 
negotiating session 

4. Timing of Public Participation:  Public participation ordinarily will p recede the 
formulation of the project description in the CE QA process in order to assure that the public 
participation is meaningful.  When DWR is a responsible agency, (e.g., when existing SWP 
Contractors agree to transfer entitlement between themselves),  the public participation will be 
scheduled to facilitate coordination with the lead agency’s CEQA process. 
 
5.  Activities that will not be subject to public participation: Informal discussions prior to 
exchange of formal drafts and discussion of topics that are authorized to be kept confidential by 
law will not be subject to the public participation process. 
 
6.  Contract amendments resulting from litigation:  If litigation has been formally 
initiated, and settlement negotiations result in a proposal to adopt project-wide amendments to 
settle the litigation, all proposed contract amendments shall be subject to the public participation 
process before they are approved by DWR. 

 



 

 
ATTACHMENT E 


 
FINAL PERMANENT TABLE A AMOUNT TRANSFERS FROM KERN COUNTY 


WATER AGENCY SUBSEQUENT TO MONTEREY AMENDMENTS 

(January 1, 2003) 


 
Note: This Exhibit is prepared in connection with the settlement agreement between PCL and 
DWR. 

  Amount Year 
  From To (afy) Effective 

ern County Water (K 
er Un Agency Memb it) 

Berrenda Mesa W ater Mojave Wate  r Agency 25,000 1998 
Distr ict 

 Belridge Water Storage Palmdale Water A gency 4,000 2000 
District 
Berrenda Mesa Water Alameda County Flood 7,000 2000
District Control and W ater 

Conserva tion District Zone 7 
tLost Hills Water Distric Alameda County Flood 15,000 2000

Control and Water 
Conservation District Zone 7 

Belridge Water Sto  rage
District 

Alameda County   Flood 
ater Control and W 

Conservation District Zone 7 

10,000 2001

Belridge Water Storage Solano County Water 5,756 2001
District and Berrenda Mesa Agency 
Water District 
Belridge Water Storage Napa County Flood Control 4,025 2001
District and Berrenda Mesa and Water Conservation 
Water District District 
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EXHIBIT 1  

PLAINTIFFS’ EXPENSES TRUST ACCOUNT AGREEMENT 
 

 This Agreement is  entered into this fifteenth day of August 2002, by JAMS and DWR, 
for the purpose of transferring $300,000 in trust to JAMS for use in accordance with Principles 
of S ettlement in PCL vs. DWR.  
 
 WHEREAS, JAMS has acted as mediator between the Department an d other parties to 
the litigation in PCL v. DWR (Superior Court No . 95CS03216). 
 
 WHEREAS, the Principles of Settlement as agreed to by the parties o n July 22, 2002, 
provides for the placement of $300,000 in trust with JAMS. 
 
 WHEREAS, the money placed in the trust is to be provided to plaintif fs for expenses 
actually incurred as needed to support plaintiffs’ participation in developing the new EIR to be 
filed as a return to the writ. 
 
 WHEREAS, the Principles of Settlement also provides that the funds will be provided 
based on a budget and participation plan to be submitted by plaintiffs to the mediator specifying 
the purposes for w hich the funds will be expended. 
 
 The parties agree as follows: 
 

1. 	 JAMS agrees to accept $300,000 in trust in accordance with the Pr inciples of 
Settlement. 

 
2. 	 JAMS agrees to maintain the monies in trust, and following receipt of a budget and 

participation plan from plaintiffs, to disburse funds to plaintiffs for a ctual 
expenditures incurred for such purpose and pursuant to such schedule, budget, and 
participation plan, all in conformance with the Principles of Settlement.  The funds 
will be disbursed to the plaintiffs' attorney, Antonio Rossm ann, Law Offices of 
Antonio Rossmann. 

 
3. 	 Costs incurred by JAMS in providing this service will be paid as pa rt of the mediator 

services as part of the existing contract between JAMS and the Calif ornia Department 
of Justice, Office of the Attorney General. 

 
4. 	 This agreement may be amended in writing by agreement of both parties. 

 
5. 	 Funds not disbursed upon termination of the trust shall be returned to DWR. 

 
6. 	 The trust shall terminate upon notice to JAMS by DWR of termination based on the 

earlier of (a) failure of the parties to the mediation to execute a settlement agreement 
by January 1, 2003; (b) notice of termination given by the Director of DWR to JAMS  
and plaintiffs that this trust is terminated, which notice shall not be given without 
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defendants' consultation with plaintiffs and the mediator; or c) filing of the Notice of  
Determination on the new EIR. 

 
7. 	 JAMS will incur no liability to DWR arising from any disbursement made pursuant to 

this agreement. 
 

8.	  This agreement is not intended to and shall not create any rights in any third party. 
 

 
 

 
APPROVED: 
 
 
 

/s/ Steve Macaulay for  8/10/02  /s/ Julie Sager  8/15/02 
Thomas M. Hannigan  Date Vice President & CFO  Date 
Director    JAMS   

 

  



 

EXHIBIT 1  
 

AMENDMENT NO. 1 
 

PLAINTIFFS’ EXPENSES TRUST ACCOUNT AGREEMENT 
 

 
Paragraph 6 of this Agreement is amended to read as follows: 
 
6. 	 The trust shall terminate upon notice to JAMS by DWR of termination b ased on the 

earlier of (a) failure of the parties to the mediation to execute a settleme nt agreement by 
May 1, 2003, (b) notice of termination given by the Director of DWR to JAMS and 
plaintiffs that this trust is terminated, which notice shall not be given without defendants’ 
consultation with plaintiffs and the mediator; or (c) filing of the Notice of Determination 
on the new EIR. 

 
 
APPROVED: 
 
 
 

       
Thomas M. Hannigan  Date   Date 
Director    JAMS   
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NT/PERMIT AGREEME DATE OTHER PARTIES 

 Incidental Take Permit - PRT-828086 2-Oct-97   Department of Interior, U.S. Fish & Wildlife 
Service 

 Approval/Management Authorization pursu ant to California 
Endangered  ern Wat Species Act for Implementation of K er 
Bank Habitat Conservation Plan/Natural Commun ity 
Conservation Plan 

2-Oct-97   Calif. Department of Fish & Game 

Natural Community Conservation Plan/Habitat 
Plan Imple mentation Agreement 

Conser  vation 2-Oc  t-97  U.S. Fish & Wildlife Service; Calif Dept of Fish & 
  Game; Kern Water Bank Authority 

Approval, Cultural  Resources Assessment and 
 KWBA Project 

 Plan for the  January, 1997 N/A  

 Memorandum of Understanding Regarding Operation an  d 
 Monitoring of the Kern Water Bank Gro  undwater Bank ing 

 Program 

26-Oct-95 usNumero  

Approval of Kern Water Bank Authority Mosquito Aba tement 
 Program 

26-Oct-95 M  osquito Abatement Districts 

Service Contracts for Operations and Maintenance   1996 - current us Vendors Numero 
Grazing Leases (Sheep and Cattle)  1997- current Various Stockmen  

Minor Amendment No. 1: Hunting/Research to the KW  BA 
ent HCP/NCCP and Implementation Agreem 

6/30/1998 California  Department of Fish and Game and U.S. 
Fish and Wildlife Service 

State of California Standard Agreement for "Imp  roving 
Wildlife Habitat for Doves" (annual cont ract) 

  1998 - current   Calif. Department of Fish and Game 

Conservation Credit Certificates   1998 - current it Buyers Conservation Cred 

Construction and Service Contracts for Master Plan 
    Construction Project - KWB Canal, Head-works, Aqueduct 

Turnout, New Wells, Well Rehabilitation, Pipelines 

7/1999 - 8/2002   Numerous Contractors and Vendors 

KWB Canal and Buena Vista Main Canal Joint Use Agreement 7/20/1999  Buena Vista Water Storage District 

 

EXHIBIT 2 
 


 

KERN WATER BANK AUTHORITY 
AGREEMENTS AND PERMITS 




WHICH MAY HAVE RELIED


 

 ON THE KWBA ADDENDUM 
 



 

    
AGREEMENT/PERMIT DATE OTHER PARTIES 

 Business Loan Agreement ($21,000,000) 7/23/1999 Bank   of America, N.A. 

  Agreement for Grant of Easement Sep  tember 1999 State o f California Acting Through the Department 
of Parks and Recreation 

  Agreement for Construction, Operation, and Maintenance of  11/9/1999 Department of Water Resources 
  nt Turnout Wit the Kern Water Bank Turnout, a Permane hin the 

  California Aqueduct Right of Way 
  License Agreement for Kern River Canal Crossing  11/17/1999 City of Bakersfield 

Loan Contract No. E75002 Under the "Safe, Clean, Reliable  March 2000  State of California, Department of Water Resources, 
 Water Supply Act Water Conservation and Gro und Water  d Local Assistance Division of Planning an 

Recharge Sub account ($5,000,000) 
 Reclamation Board Permit No. 17147-A G M Authorizing 10/16/2000 State of California - The  Resources Agency, 

Construction of Pedestrian Bridge Across the Outlet  Ca  nal sources Department of Water Re 
 within the Kern River Designated Floodway 

Reclamation Board Permit No. 16821 GM (Revi sed) 2/26/2001 State of California - The Resources Agency, 
  Authorizing Construction of a 20-foot Wide U nlined Canal and Department of Water Resources 

Reinforced Concrete e Righ Gated Turnout Structure on th t 
 all a 10 (North) Bank of the Designated Floodway and Inst 8-

 Inch Diameter, 700-foot long, Reinforced Concret   e  Pipe 
 Across (Under the Kern River 

   Grant Award ed Under the "Safe Drinking Water, Clean Water, Jun-02  State of California, Department of Water Resources, 
 Watershed Protection and Flood Protection Act (Proposition   Division of Planning and Local Assistance 

   13) - Groundwater Storage Program ($3,375,000) 
Service Contracts for Well Testing and Rehabilitation Under 2002   Various Vendors 

 the SB5X Program 
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EXHIBIT 3-A 

 

PROPOSED 21168.9 ORDER 

 

IN THE SUPERIOR COURT OF THE ST ATE OF CALIFORNIA 

 

FOR THE COUNTY OF SACRAMENTO 

 

PLANNING AND CONSERVATION LEAGUE, 
a California not for profit corporation, PLUMAS 
COUNTY FLOOD CONTROL AN D WA T ER 
CONSER VATION DISTRICT, a California 
public agency; CITIZENS PLANNING
ASSOCIATION O F SANTA BARBARA  
COUNTY, INC., a California not for pr o f it 
corporation, 
 

Plaintiffs and Petitioners, 
 

v. 
 
 
DEPARTMENT OF WATER RESOURCES, a  
California State Agency, et al., 
 

Defendants and Respondents, 

 
 
Case No: 95CS03216 
 
 
 
[PROPOSED] ORDER PURSUANT TO 
PUBLIC RESOURCES CODE 
SECTION 21168.9 
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On remand from the Third District Court of Appeal on Januar y ___, 2003, in 

Department 53 of the Sacramento Superior Court, the Honorable Loren E. McM aster, presiding, 

this proceeding came on for a status report and joint motion. Petitioners and Pla intiffs, Planning 

and Conservation League, Plumas County Flood Control and Water Conservat ion District, and 

Citizens Planning Association of Santa Barbara County (“Petitioners”), appeared through 

Antonio Rossmann and Roger B. Moore.  Respondent and Defendant, Centr al Coast Water 

Authority (CCWA), appeared through Susan F. Petrovich of the Law Firm of Hatch & Parent.  

Respondent and Defendant, Department of Water Resources (DWR), appeared through Deputy 

Attorney General Marian E. Moe.  Robert S. Draper of O’Melveny and Myers, LLP and Clifford 

W. Schulz appeared, respectively, on behalf of the Metropolitan Water District of Southern  

California and Dudley Ridge Water District,  entities that submitted answers to the First 
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Amended Complaint subsequent to the Court of Appeal’s final determination in this action and  

prior to any further order of this Court on remand.  

In light of the direction from the Third District Court of Appe al on remand in 

Planning and Conservation League v. Department of Water Resources (2000) 83 Cal.App.4th 

892, this Court hereby makes the following findings: 

1. The parties to this lawsuit and other public agencies have enga ged in extensive 

settlement negotiations, mediated by retired Judge Daniel Weinstein of JAMS Dispute 

Resolution, with the intent to avoid further litigation and associated expenses, t o provide for an  

effective way to cooperate in the preparation of a new environmental impact report (EIR), and to 

make other specified improvements in the administration and operation of the State Water 

Project. 

2. The mediation has resulted in an executed Settlement Agreemen t for approval by 

this Court, attached to this Order as Exhibit A. 

3.  DWR as lead agency has commenced the preparation of the new E IR. 

4. As part of the Settlement Agreement, DWR and the State Water Project (SWP)  

contractors who are signatories to the Settlement Agreement have agreed that, pending DWR’s 

filing of a  return in satisfaction of the Writ of  Mandate and this Court’s dismiss al of the Writ of 

Mandate, they will not approve any new project or activity (as defined in sect ion VII.A of the 

Settlement Agreement) in reliance on the 1995 Environmental Impact Report for the 

Implementation of the Monterey Agreement. 

5.  This Order is made pursuant to the provisions of Public Resources Code section 

21168.9 and pursuant to this Court’s equitable powers.  This Court finds that the actions 

described in this Order, including actions taken in compliance with the Writ of Mandate, 

comprise the actions necessary to assure DWR’s compliance with Division 13 of the Public 

Resources Code. This Court further finds that this Order includes only those mandates necessary 

to achieve compliance with Division 13. 

  



 

  THEREF ORE, IT IS HEREBY ORDERED as follows: 

  1. This Court’s Final Judgment denying the petition for w rit of mandate, 

entered August 15, 1996, is reversed in accordance with the directive of the Thi rd District Court 

of Appeal’s decision in Planning and Conservation League v. Department of Water Resources 

(2000) 83 Cal.App.4th 892. 

2. This Court’s order granting the summary adjudication on the fifth cause of action, 

entered June 10, 1996, is vacated. 

3.    The Settlement Agreement attached as Exhibit A is hereby appro ved. 

4.  A Peremptory Writ of Mandate directed to Respondents Cent ral Coast Water  

Authority and DWR shall issue under seal of this Court in the form attached hereto as Exhibit B. 

5. In accordance with the Settlement Agreement and this Order, pending DWR’s 

filing of the return in compliance wi th the Peremptory Writ of Mandate and this Court’s Order 

discharging the Writ of Mandate, DWR and CCWA shall not approve any new p roject or activity 

(as defined section VII.A of the Settlement Agreement) in reliance on the 1 995 EIR for the 

Implementation of the Monterey Agreement.   

6. In the interim, until DWR files its return in compliance with the Peremptory Writ 

of Mandate and this Court orders discharge of the Writ of Mandate, the administration and 

operation  of the State Water Project and Kern Water Bank Lands shall be condu cted pursuant to 

the Monterey Amendments to the State Water Contracts, as supplemented by the Attachment A 

Amendments to the State Water Contracts (as defined in the Settlement Agreement) and the  

other terms and conditions of the Settlement Agreement.   

7.  Plaintiffs and petitioners shall recover such costs and attorney's fees as provided  

in prior court orders and in an amount as determined in the arbitration procedures agreed to in  

the Settlement Agreement, or as otherwise agreed to by the parties. 

8. Except as provided, the Peremptory Writ of Mandate shall not limit or constrain 

the lawful jurisdiction and discretion of DWR.  This Court retains jurisdiction until DWR files a 

 
  

 Exhibit 3-A-3 
LA3:1018590.11 



 

 
 

 

 
 

 
  

 Exhibit 3-A-4
LA3:1018590.11 

return that complies with the terms of the Writ of Mandate, and this Court issues an order  

discharging the Writ of Mandate.   

 
IT IS SO ORDERED. 

 

Dated: ____________, 2003 __________________ ______________________________ 
____________________________ 
Judge of the Superior Court 
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EXHIBIT 3-B 

 

PROPOSED WRIT  OF MANDATE 

____________________ 

 
IN THE SUPERIOR COURT OF THE ST ATE OF CALIFORNIA 


 
FOR THE COUNTY OF SACRAMENTO 


 

PLANNING AND CONSERVATION LEAGUE, a  
California not for profit corporation, PLUMAS  
COUNTY FLOOD CONTRO L AND WA T ER  
CONSERVATION DISTRICT, a California public  
agency; CITIZENS PLANNING ASSOCIATION Case No: 95CS03216 
OF SANTA BARBARA COUNTY, INC ., a  
California not for profit corporation,  
  

Petitioners, PROPOSED PEREMPTORY 
 WRIT OF MANDATE   
 (Public Resources Code

v. § 21168.9) 
 
 
DEPARTMENT OF WATER RESOURCES, a  
California State Agency, and CENTRAL COAST 
WATER AUTHORITY, A Joint Powers Agency 
 

Respondents. 
 

TO: Respondents California Department of Water Resources and Central Coast 

Wa ter Authority: 

The Third District Court of Appeal, in its decision in Planning and Conservation 

League v. Department of Water Resources (2000) 83 Cal.App.4th 892, having directed this 

Court to issue a Peremptory Writ of Mandate,  

YOU ARE HEREBY COMMANDED to comply with the following: 

1. Respondent Central Coast Water Authority shall set aside its October 26, 1995 

certification that the Final Programmatic Environmental Impact Report for Implementation of 

  



 

 
Dated: ______________, 2003 

____________________________________ 
________________ ___ 

 
___________________________  
Clerk of the Superior Court 
 
 

Let the foregoing writ issue: 
 
 

___________________________ 
      Judge of the Superior Court 
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the Monterey Agreement (the 1995 Monterey Agreement EIR) was completed in compliance 

with the California Environmental Quality Act [AR 2183]. 

2. Respondent Department of Water Resources (DWR) shall: 

(a) set aside its December 13, 1995 certification, as responsible agenc y, that the 1995 

Monterey Amendment EIR is adequate under the California Environmental Quality Act [AR 

1875]; and 

(b) as lead agency, prepare and certify a new EIR. in compliance w ith the Court of 

Appeal’s decision, the California Environmental Quality Act, and the Settlement  Agreement. 

3. Upon completion and certification of the new EIR, Respondent D WR shall make 

written findings and decisions and file a notice of determination identifying the components of 

the project analyzed in the new EIR,  all in the manner prescribed by sections 1 5091 – 15094 of 

the CEQA Guidelines. 

4. Respondent DWR shall, upon the filing of a Notice of Determin ation, submit the 

new EIR, the written findings, the Notice of Determination, and such addition al documents as  

this Court may order by way of return to this writ of mandate.   

5. This Court shall retain jurisdiction over this proceeding until DWR files a return 

that complies with this Writ of Mandate,  and this Court issues an order discha rging this Writ of  

Mandate. Except as provided, this Writ of Mandate shall not limit or constrain the lawful 

jurisdiction and discretion of the Departm ent of Water Resources.  
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EXHIBIT 4  
 

SECTION VI TRUST ACCOUNT AGREEME NT 
 

This Section VI Trust Account Agreement (this “Trust Agreement”) is entered into this 
________ day of _______ 2003, by JAMS and the State of California Departm ent of Water 
Resources (the “Department”), for the purposes of establishing and describing the trust account 
in accordance with that certain Settlement Agreement entered into in Planning & Conservation 
League v. Department of Water Resources (“PCL v. DWR”).  
 
 WHEREAS, Judge Daniel Weinstein (ret.) of JAMS has acted as mediator between the 
Department and other parties to the litigation in PCL v. DWR (Sacramen to Superior Court No. 
95CS03216). 
 
 WHEREAS, the Settlement Agreement provides for the placement over time of 
$5,500,000 in trust with JAMS at the specific times and under the conditions in the Settlement 
Agreement.     
 
 The parties agree as follows: 
 
1. JAMS will establish a trust account for receipt and disbursal of funds  received from the 
Department for payment pursuant to the Settlement Agreement.   

2. All funds deposited with JAMS pursuant to this agreement shall be placed into a trust 
account and shall be disbursed only in accordance with this Trust Agreemen t and the Settlement 
Agreement.  Section VI of the Settlement Agreement provides that the funds sha ll be used to 
implement the Settlement Agreement, as determined by Plaintiffs in their re asonable judgment, 
including watershed restoration projects, follow-up actions arising from the  Settlement 
Agreement, and technical studies.   

3. JAMS agrees to maintain the monies in trust, and after receipt of a writte n statement 
executed by all Plaintiffs (as defined in the Sett lement Agreement), to disburse funds to Plaintiffs 
in conformance with such statement.  JAMS will provide a copy of the  written statement to:  
Chief Counsel, The Office of the Chief Counsel, Department of Water Resources, P.O. Box 
942836, Sacramento, CA  95814. 

4. Costs incurred by JAMS in providing this service will be paid as part of the mediator 
services as part of the existing contract between JAMS and the California Department of Justice, 
Office of the Attorney General, or any successor contract. 

5. This agreement may be amended only in writing by agreement of both parties. 

6. Funds not disbursed before termination of this Trust Agreement shall be returned to 
DWR immediately upon termination of this Trust Agreement. 

  



 

 

 
 
APPROVED: 
 
 
 

       
Thomas M. Hannigan  Date   Date 
Director    JAMS   
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7. This Trust Agreement shall terminate if and when DWR notifies JA MS that the 
agreement is terminat ed, which notice shall not be given without DWR's consultation with 
Plaintiffs and the mediator. 

8. JAMS will incur no liability to DWR arising from any disbursement made pursuant to 
this  agreement. 

9. This Trust Agreement is intended solely for the purposes of establishing and describing 
the trust account at JAMS and is not intended to and shall not create any rights in any third party. 
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044. Letter from California Water Impact Network, dated August 24, 2009

Response 1

The comment is an introduction to comments that follow. Please note that the Draft EIS/EIR addressed
the topic of water supply as it relates to the State Water Project (SWP) in Section 4.3, Water Resources,
and specifically in Subsection 4.3.4.2.2, SWP Operations, Deliveries, and Constraints. The comment
will be included as part of the record and made available to the decision makers prior to a final decision
on the proposed Project. In addition, please refer to Topical Response 5: Water Litigation and
Regulatory Action Update, and Topical Response 9: State Water Project Supply Reliability, for
further responsive information. Because the comment does not raise an environmental issue concerning
the adequacy of the Draft EIS/EIR, no further response is provided.

Response 2

The comment addresses the adequacy of the water supplies available via the SWP, and provides
background information regarding the Los Angeles County Board of Supervisors' 2003 decision to
approve the Newhall Ranch Specific Plan and certify the related environmental documentation. The
comment suggests that approval of the Newhall Ranch Specific Plan, the Entrada project, and the
Valencia Commerce Center are "before" the Corps and CDFG at this time. Los Angeles County is the
agency responsible for the review of these three development projects, not the Corps or CDFG. The Corps
and CDFG are considering the following requests at this time:

(1) The Newhall Ranch Resource Management and Development Plan (RMDP), a conservation,
mitigation, and permitting plan for sensitive biological resources within the previously approved
Newhall Ranch Specific Plan (Specific Plan) area. The Specific Plan was approved by the
County of Los Angeles on May 27, 2003. The RMDP would be relied upon to obtain federal and
state permits to implement infrastructure improvements required to facilitate build-out of the
approved Specific Plan.

(2) The Spineflower Conservation Plan (SCP) project component, a conservation and management
plan to permanently protect and manage a system of preserves designed to maximize long-term
persistence of the San Fernando Valley spineflower (Chorizanthe parryi ssp. fernandina;
spineflower), a federal candidate and a state-listed endangered plant species. The SCP addresses
spineflower plant populations located within the Specific Plan area and two additional study
areas: the Valencia Commerce Center and Entrada planning areas. This Plan also would be used
by the applicant to request take (i.e., removal) of spineflower in areas located outside designated
spineflower preserves.

(3) A federal Clean Water Act section 404 permit from the Corps to implement the RMDP project
component.

(4) A Master Streambed Alteration Agreement and two Incidental Take Permits from CDFG, one for
spineflower located outside designated preserves within the Project area, and the other for least
Bell's vireo, southwestern willow flycatcher, and western yellow-billed cuckoo.

The anticipated water supply impacts of the proposed Project received extensive analysis in the Draft
EIS/EIR, with project-level impacts assessed in Section 4.3, Water Resources, and cumulative impacts
assessed in Subsection 6.5.3 . The cumulative water analysis included potential impacts associated with
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the Entrada and Valencia Commerce Center projects, which are facilitated by the proposed Project. The
comment also suggests that the Draft EIS/EIR water resources analysis is inadequate because it does not
include an analysis of SWP water resources in light of the approximately 30,000 units already entitled in
the Santa Clarita area. However, in actuality, the Draft EIS/EIR provided extensive analysis of water
supplies and demand. For example, the Draft EIS/EIR included a cumulative analysis of impacts to water
resources, including a determination of whether enough water would exist in the future to meet the needs
of existing residents, the Specific Plan, as well as development approved but not yet constructed and
development still in the proposal stages (including general plan amendment requests). (See Draft
EIS/EIR, Subsection 6.5.3.2, Cumulative Water Resources Impacts.) As summarized in the Draft
EIS/EIR:

"As depicted in Table 6.0-25, purveyors have access to an amount of water that exceeds
demand under all conditions. As discussed in Section 4.3, adequate water exists to serve
the proposed Project, and the proposed Project would not substantially deplete
groundwater supplies or interfere substantially with groundwater recharge. Therefore,
the incremental effects of the proposed Project are not significant when viewed in
connection with the effects of other past, present, and foreseeable future development
projects. Cumulative water resources impacts are less than significant, and the proposed
Project's incremental contribution to cumulative impacts is less than cumulatively
considerable (Criteria 1 and 2)." (See Draft EIS/EIR, p. 6.0-79)

For further discussion of the proposed use of SWP water by Specific Plan development, Valencia
Commerce Center, and Entrada, please see Response 2 to letter from California Water Impact Network,
dated June 20, 2009 (Letter 038). Please also refer to Topical Response 5: Water Litigation and
Regulatory Action Update; and Topical Response 9: State Water Project Supply Reliability, for
further responsive information. Please also see revised Section 4.3 of the Final EIS/EIR.

Response 3

The comment notes that, since approval of the Newhall Ranch Specific Plan in 2003, various federal court
decisions and biological opinions have been issued that effect the reliability of water resources provided
via the SWP. This issue received extensive analysis in the Draft EIS/EIR, specifically Subsection
4.3.4.2.2, SWP Operations, Deliveries, and Constraints. As noted in the Draft EIS/EIR, "CLWA has
determined that, while the court-ordered operating rules related to Delta smelt (or a Biological Opinion
premised on those operating rules) are in effect, there are sufficient water supplies available for pending
and future residential and commercial development within the CLWA service area for the foreseeable
future through 2030 as set forth in the 2005 UWMP." (Draft EIS/EIR, p. 4.3-29.) In addition, please
refer to Topical Response 5: Water Litigation and Regulatory Action Update, which addressed the
June 4, 2009, Biological Opinion referenced in the comment. See also Topical Response 9: State Water
Project Supply Reliability for additional responsive information. Please also see revised Section 4.3 of
the Final EIS/EIR. The comment will be included as part of the record and made available to the decision
makers prior to a final decision on the proposed Project.

Response 4

The comment provides a summary of background information regarding several new projects requiring
southward water delivery. In addition, the subject of the adequacy of the proposed Project's water
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supplies and demands received extensive analysis in the Draft EIS/EIR, Section 4.3, Water Resources.
Please also see Topical Response 5: Water Litigation and Regulatory Action Update and Topical
Response 9: State Water Project Supply Reliability. The comment will be included as part of the
record and made available to the decision makers prior to a final decision on the proposed Project.
However, because the comment does not raise an environmental issue concerning the adequacy of the
Draft EIS/EIR, no further response is provided.

Response 5

The comment states that aqueduct capacity for cumulative wheeling agreements that affect the West
Branch of the SWP must be re-evaluated. The comment further expresses concern regarding the capacity
of bottlenecks, such as the Oso pump station. Please refer to Topical Response 4: Nickel Water for
responsive information. The comment will be included as part of the record and made available to the
decision makers prior to a final decision on the proposed Project.

Response 6

The comment refers to the "Kern River Restoration and Water Supply Recovery Program" and requests a
copy of the environmental documentation authorizing the Kern River water transfer. Please refer to
Topical Response 4: Nickel Water for responsive information. The environmental documentation for
the Kern River water transfer, including the Nickel Water, was included in the Newhall Ranch Specific
Plan Program EIR, certified in May 2003, and was incorporated by reference in the Draft EIS/EIR. (See
Draft EIS/EIR, Subsection 4.3.2, listing as incorporated by reference: Nickel Water contract and
environmental documentation: Newhall Ranch Revised Draft Additional Analysis, Volume I, prepared by
Impact Sciences, Inc., for Los Angeles County, November 2002, Appendix 2.5(b), (c) (SCH No.
1995011015).) It was available for public review during the Draft EIS/EIR review period, along with
other documents incorporated by reference in the Draft EIS/EIR at the Valencia Library. CDFG's South
Coast Region (R5) forwarded CWIN's August 24, 2009, letter to the Office of the General Counsel
(OGC) in early September 2009, highlighting the related Public Records Act (PRA) request. All PRA
requests submitted to CDFG are forwarded to and handled by OGC. OGC processed CWIN's request as
DFG PRA No. 09-09-199, sending an initial 10-day response via email to CWIN on September 16, 2009.
OGC forwarded responsive documents to CWIN citing no exemptions under the PRA in October,
confirming receipt of the responsive documents via email on October 27, 2009, closing the file as
complete shortly thereafter. The comment will be included as part of the record and made available to the
decision makers prior to a final decision on the proposed Project.

Response 7

The comment expresses concern regarding the lack of environmental documentation for the Nickel water
transfer. In addition, the comment states that Kern County has a groundwater ordinance prohibiting the
transfer of groundwater out of the Kern Basin, and opines that a wheeling agreement with the California
Department of Water Resources (DWR) is required before water from Kern County can be delivered to
the Project site. Please see Response 6, above, regarding the environmental documentation for the Nickel
Water transfer contract. Regarding a wheeling agreement, the Draft EIS/EIR stated that the Nickel water
"would be delivered through the KCWA and the SWP system" and a "point of delivery agreement
between CLWA and DWR would be required to transmit the water between the KCWA and CLWA
service areas." (Draft EIS/EIR, p. 4.3-84.) As indicated, this agreement will be required at the time of
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need. In addition, please refer to Topical Response 4: Nickel Water for further responsive information
regarding this topic and the Kern County groundwater ordinance. The comment will be included as part
of the record and made available to the decision makers prior to a final decision on the proposed Project.

Response 8

As noted in the comment, a previously adopted Newhall Ranch Specific Plan mitigation measure requires
preparation of such an annual report, to be used by Los Angeles County in its decision making related to
build-out of the Newhall Ranch Specific Plan, as identified in Draft EIS/EIR Subsection 4.3.7:

SP-4.11-18 The storage capacity purchased in the Semitropic Groundwater Banking Project by the
Newhall Ranch Specific Plan applicant shall be used in conjunction with the provision of
water to the Newhall Ranch Specific Plan. The applicant, or entity responsible for storing
Newhall Ranch water in this groundwater bank, shall prepare an annual status report
indicating the amount of water placed in storage in the groundwater bank. This report
shall be made available annually and used by Los Angeles County in its decisionmaking
processes relating to build-out of the Newhall Ranch Specific Plan.

This measure requires the applicant to provide this information annually to Los Angeles County as part of
the decision-making processes relating to build-out of the Newhall Ranch Specific Plan. The first tract
map associated with build-out of the Specific Plan (i.e., Landmark Village) is still being reviewed by Los
Angeles County. Consistent with this mitigation measure, the applicant has submitted a reporting of the
amount of water presently in storage as part of the County's decision-making process for this first tract.
As of the time of this writing, the applicant has 18,828 acre-feet (af) stored in the groundwater bank. No
withdrawals have been made since the agreement to store water began.

The comment requests that the annual report be included in the Draft EIS/EIR for public review.
Although not required for the Draft EIS/EIR, in response to this request a copy of the report has been
included in Appendix F4.3 of the Final EIS/EIR. The comment will be included as part of the record and
made available to the decision makers prior to a final decision on the proposed Project.

Response 9

The comment provides background information regarding the environmental documentation for the
Monterey Agreement, and the 41,000 acre-feet transfer to CLWA. As discussed in the Draft EIS/EIR,
Subsection 4.3.4.6.1, Litigation Concerning CEQA Review of the Monterey Agreement:

"No court has ordered any stay or suspension of the Monterey Agreement or the
Monterey Amendments pending certification of a new EIR. DWR and the SWP
Contractors continue to abide by the Monterey Agreement, as implemented by the
Monterey Amendments, as the operating framework for the SWP, while the new EIR is
undertaken."

(Draft EIS/EIR, p. 4.3-66.) This fact supports the conclusion reached in the Draft EIS/EIR that it is
reasonable: (i) to rely on the 41,000 acre-feet transfer as a viable transaction; and (ii) to conclude that the
litigation challenges are not likely to affect either the short-term or long-term reliability of imported water
supplies. The Draft EIS/EIR also provided extensive analysis of the 41,000 afy water transfer in
Subsections 4.3.4.1.1, 4.3.4.6.1, and 4.3.4.6.2. Please also see revised Section 4.6 of the Final EIS/EIR.
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In addition, please refer to Topical Response 5: Water Litigation and Regulatory Action Update;
Topical Response 6: CLWA's 41,000 AFY Water Transfer; Topical Response 9: State Water
Project Supply Reliability; and Response 11, above, for further responsive information. The comment
does not raise any specific issue regarding the adequacy of the water supply analysis in the Draft
EIS/EIR; and, therefore, no more specific response can be provided. The comment will be included as
part of the record and made available to the decision makers prior to a final decision on the proposed
Project.

Response 10

The comment questions the reliability of the 41,000 acre-feet transfer referenced in Response 9, above.
This issue received extensive analysis in the Draft EIS/EIR, Section 4.3, Water Resources, and
particularly Subsections 4.3.4.1.1, 4.3.4.6.1, and 4.3.4.6.2. Please also see revised Section 4.3 of the
Final EIS/EIR. That analysis found that Los Angeles County's determination that the 41,000 acre-feet
transfer may be relied upon for planning purposes is reasonably supported. In addition, please refer to
Topical Response 5: Water Litigation and Regulatory Action Update; Topical Response 6: CLWA's
41,000 AFY Water Transfer; and Topical Response 9: State Water Project Supply Reliability, for
further responsive information. The comment will be included as part of the record and made available to
the decision makers prior to a final decision on the proposed Project.

Response 11

The comment challenges the reliability of the 41,000 acre-feet transfer, stating that if the Monterey Plus
Final EIR is overturned, the 41,000 acre-feet transfer would be treated as agricultural water and not
suitable for homes and businesses. However, the 41,000 acre-feet transfer is considered a valid project
with independent utility from DWR's Monterey Agreement and associated amendments. This point was
recently confirmed by the Court of Appeal, Second District, in Planning and Conservation League v.
Castaic Lake Water Agency, (2009) 180 Cal.App.4th 210 (as modified on denial of rehearing, January 14,
2010), which is the recent court decision determining that CLWA's new EIR on the 41,000 afy water
transfer adequately analyzed all of the transfer's significant environmental impacts and that it complies
fully with CEQA. In addition, please refer to Topical Response 5: Water Litigation and Regulatory
Action Update; Topical Response 6: CLWA's 41,000 AFY Water Transfer; and Topical Response 9:
State Water Project Supply Reliability, for further responsive information. The comment will be
included as part of the record and made available to the decision makers prior to a final decision on the
proposed Project.

Response 12

The comment states that the water resources analysis provided in the Draft EIS/EIR, Section 4.3, Water
Resources, cannot be deemed complete without environmental review of the Nickel water transfer.
Please see Responses 6 through 8, above, for responsive information. The comment will be included as
part of the record and made available to the decision makers prior to a final decision on the proposed
Project.

Response 13

The comment states that the lead agencies should not issue any additional permits that rely on the State
Water Project until the new Monterey Agreement Transfer EIR is complete. Please see Response 3,
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above, and Topical Response 6: CLWA's 41,000 AFY Water Transfer, for responsive information.
The Corps and CDFG appreciate the commentor's opinion, and the comment will be included as part of
the record and made available to the decision makers prior to a final decision on the proposed Project.
Because the comment does not raise an environmental issue concerning the adequacy of the Draft
EIS/EIR, no further response is provided.

Response 14

The comment recommends a delay in action because any reduction in transferable water will result in an
increased dependence on local water sources that may not be adequate to support the magnitude of the
proposed Project. Please note that the adequacy of local groundwater supplies was evaluated extensively
in the Draft EIS/EIR, Section 4.3, Water Resources. As indicated in that section, an adequate supply of
local groundwater exists to serve the proposed Project, including the Newhall Ranch Specific Plan. In
addition, please refer to Topical Response 6: CLWA's 41,000 AFY Water Transfer; and Topical
Response 8: Groundwater Supplies and Overdraft Claims; for further responsive information. The
comment does not raise any specific issue regarding that analysis and, therefore, no more specific
response can be provided. The comment will be included as part of the record and made available to the
decision makers prior to a final decision on the proposed Project.
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