State of California
Fish and Game Commission
Final Statement of Reasons for Regulatory Action

Amend Sections 29.80, 29.90, 29.91, 121, 121.5, 122, 122.1, 122.2, and 705
Title 14, California Code of Regulations
Re: Commercial and Recreational Take of California Spiny Lobster; Recreational Hoop Net
Requirements for Take of Crustaceans

Dates of Statements of Reasons

(a) Initial Statement of Reasons Date: December 27, 2022
(b) Final Statement of Reasons Date: May 5, 2023

Dates and Locations of Scheduled Hearings

(a) Notice Hearing

Date: December 14, 2022 Location: San Diego

(b) Discussion Hearing

Date: February 9, 2023 Location: Sacramento
(c) Adoption Hearing

Date: April 20, 2023 Location: Fresno

Update

At its April 20, 2023 meeting, the Fish and Game Commission (Commission) adopted the
proposal to refine existing regulations governing recreational and commercial lobster fisheries
and amend regulations for the use of recreational hoop nets. The regulations, as provided in an
Initial Statement of Reasons dated December 27, 2022, improve the recreational and commercial
lobster fishing regulations that were adopted in 2016 implementing the Spiny Lobster Fishery
Management Plan. The proposed changes also amend the regulations controlling the use of
recreational hoop nets to help minimize and mitigate marine life entanglement risk.

There have been no changes in applicable laws or to the effect of the proposed regulations from
the laws and effects described in the Notice of Proposed Action.

. Summary of Primary Considerations Raised in Support of or Opposition to the Proposed Actions

and Reasons for Rejecting Those Considerations
February 9, 2023 — George Osborne (oral comment)

Commenter, representing the Coastside Fishing Club, understands that the opening of the
recreational crab fishery is discretionary but believes that the recreational community was treated
unfairly. Coastside Fishing Club is in ongoing discussion with the Department of Fish and Wildlife
(Department) and will notify the Commission of any progress.

Response: The comment is noted. While the comment is outside the scope of this rulemaking,
the Commission encourages all stakeholders to continue engaging the Department in future
rulemakings and other management actions related to the recreational Dungeness crab fishery.
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V. Description of Reasonable Alternatives to Regulatory Action

(@)

(b)

()

Alternatives to Regulation Change

During the outreach period, the commercial lobster fishery sector proposed two significant
regulatory changes that would also help improve their experience utilizing the spiny lobster
resources. They are the following:

1. Allow lobster tailing: Lobster tails are easier to preserve, transport, and sell. This would
allow the fishery to pivot to domestic market in the event of sudden market shock,
particularly if the foreign live export market is suspended or lost.

2. Allow post-season retention of lobsters: It currently takes between 5 and 10 days for
processors to locate air freight and send lobsters overseas. As such lobster exporters
currently stop accepting lobster landings approximately one week before the season
closes. Loosening the retention requirement could allow the commercial fleet to continue
harvesting lobsters for the live export market until the season ends.

Department staff queried the commercial lobster sector on support for these two issues, and
the majority of the responses were negative. Due to the incredible value that California spiny
lobster commands, any significant changes to the possession and processing of the landed
catch would inevitably create substantial enforcement, and thus biological, concerns.
Consensus and support among the sector are thus crucial if such changes are to have any
chance of succeeding. Department staff will continue to work with stakeholders to explore the
various options on these matters. However, at the moment, the issues are not ready for
regulatory actions.

No other alternatives were identified by or brought to the attention of Commission staff that
would have the same desired regulatory effect.

No Change Alternative

Without the proposed changes, the outstanding issues concerning the regulations currently
governing the lobster fishery and the marine life entanglement risks posed by the new type of
recreational hoop net would remain unaddressed.

Consideration of Alternatives

In view of information currently possessed, no alternative considered would be more effective
in carrying out the purpose for which the regulation is proposed, would be as effective and
less burdensome to affected private persons than the adopted regulation, or would be more
cost effective to affected private persons and equally effective in implementing the statutory
policy or other provision of law.

VI. Impact of Regulatory Action

The potential for significant statewide adverse economic impacts that might result from the
proposed regulatory action has been assessed, and the following determinations relative to the
required statutory categories have been made:

(a) Significant Statewide Adverse Economic Impact Directly Affecting Businesses, Including the

Ability of California Businesses to Compete with Businesses in Other States

The proposed regulation will not have a significant statewide adverse economic impact
directly affecting business, including the ability of California businesses to compete with
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(b)

(€)

businesses in other states. The proposed amendments to current regulations are not
anticipated to introduce additional costs for commercial or recreational fishers. The volume of
recreational and commercial activity in the fishery is not expected to change as a result of the
proposed amendments. The proposed refinements of spiny lobster and recreational hoop net
regulations clarify details of the existing regulations including zone boundaries and simplify
marking requirements that should save time while also achieving management ends.

For the most recent season of 2021-2022, the Department has data on 238 businesses that
could possibly be affected: 132 active commercial lobster operators; 39 commercial
passenger fishing vessels (CPFV) that offer lobster trips; and 67 CPFVs that offer
Dungeness crab trips. Only the CPFV operators would be affected by the recreational hoop
net changes, and not many, if any, CPFVs have been deploying the new hoop net gear for
the take of spiny lobster or crab. Commercial lobster fisheries do not use recreational hoop
nets so will not be affected by this change.

The demarcation of the boundary of where commercial fishing may occur on the southern
Santa Catalina Island coast to a more identifiable landmark (Section 122) is not anticipated to
impact fuel or other costs. The boundary is proposed to be moved by about 150 feet to a
more readily identified landmark. This amendment will expand the fishable areas that lobster
vessel operators may choose to fish though some may choose to stay within the previously
defined boundary.

Impact on the Creation or Elimination of Jobs Within the State, the Creation of New
Businesses or the Elimination of Existing Businesses, or the Expansion of Businesses in
California; Benefits of the Regulation to the Health and Welfare of California Residents,
Worker Safety, and the State’s Environment

The Commission does not anticipate impacts on the creation or elimination of jobs within the
state, the creation of new business, the elimination of existing businesses, or the expansion
of businesses in California because the proposed regulations are unlikely to change the
demand for goods or services related to the commercial and recreational spiny lobster
fisheries and recreational crab fishery. The Commission does not anticipate direct benefits to
the general health and welfare of California residents; however, the proposal would benefit
California residents generally by benefiting the state’s environment.

Benefits to worker safety are anticipated, with the reduction in the risks incurred by the
Department’s Law Enforcement Division (LED) during dark hour openers and long shifts.
Benefits to the state’s environment are anticipated including preservation of the lobster
fishery resource through regulatory oversight, and a reduction in the number of marine life
entanglements in fishing gear.

Cost Impacts on a Representative Private Person or Business

The proposed regulatory action is not anticipated to introduce new monetary costs that would
be necessarily incurred in reasonable compliance with the proposed amendments to the
current regulations. Under current regulations, commercial lobster receivers are required to
be marked with a buoy, but no buoy marking requirements are specified. In response to
fishery feedback, marking requirements for buoys for commercial lobster receivers were
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(d)

(e)
()
(@)

(h)

specified to be the same as those in use for commercial traps. The proposed marking
requirements for hoop nets north of Point Arguello will not have cost impacts because hoop
nets deployed from a vessel would already have buoys attached with identifying marks. The
proposed regulation will require that the buoy be marked with GOID, which can be done with
a permanent marker or other low-cost methods.

Costs or Savings to State Agencies or Costs/Savings in Federal Funding to the State:

The Commission estimates that program implementation will involve some increase or shift in
work effort for staff within the Department’s LED totaling approximately $18,618 annually that
is absorbable within currently existing budgets.

Nondiscretionary Costs/Savings to Local Agencies: None.
Programs Mandated on Local Agencies or School Districts: None

Costs Imposed on Any Local Agency or School District that is Required to be Reimbursed
Under Part 7 (commencing with Section 17500) of Division 4, Government Code: None

Effect on Housing Costs: None.



Updated Informative Digest/Policy Statement Overview

Unless otherwise specified, all section references in this document are to Title 14 of the California
Code of Regulations (CCR).

The recreational and commercial spiny lobster fisheries are managed under the authority of the 2016
California Spiny Lobster Fishery Management Plan (FMP) adopted by the Commission on April 13,
2016 and implementing regulations adopted the same year which went into effect April 1, 2017.

Existing implementing regulations for recreational take of spiny lobster, and regulations regarding the
use of hoop nets for the recreational take of saltwater crustaceans specify:

. Authorized methods of take (spiny lobster by hoop nets or by hand only; crab by hoop nets, crab
traps and crab loop traps north of Pt. Arguello, or by hand).

. Hoop net limits (five per person south of Pt. Arguello, ten per vessel south of Pt. Arguello, and
two per person from a public pier statewide), maximum hoop net service interval of two hours,
and the two prescribed types of hoop nets allowed in California.

. A requirement to mark hoop nets that are deployed from a vessel with a buoy, and a
requirement to mark hoop net buoys with identification of the owner or operator of the hoop net.

. Open season, daily bag and possession limit, minimum size limit, and report card requirements
for California spiny lobster.

Existing, implementing regulations for the commercial spiny lobster fishery specify the open season,
minimum size, limited entry permit requirements, restricted fishing areas, fishing log requirements,
authorized methods of take, prescribed configuration of traps and buoys, trap limit, trap tag
requirement, a requirement to report lost traps, maximum trap service interval of 168 hours, a
prohibition of abandoning traps, and a prohibition against tampering with another person’s trap except
to retrieve derelict traps.

The proposed changes focus on fine-tuning existing regulations controlling the recreational and
commercial spiny lobster fisheries. The amendments proposed here represent the cumulation of the
California Department of Fish and Wildlife’'s (Department) internal dialogue as well as the various
outreach efforts to the recreational and commercial user groups. The framework established in the
FMP is still sound and no FMP amendment is being proposed. The proposed changes are necessary
to help improve the current regulations.

In addition to these adjustments, this proposal would also amend existing regulations on the
recreational use of hoop nets beyond the scope of spiny lobster fishing in southern California. These
additional changes to hoop net regulations are part of the ongoing effort by the Department to
mitigate marine life entanglements in California. In 2021, new restrictions went into effect for
recreational trap use in the recreational crab fishery due to ongoing concerns over potential marine
life entanglements. Department staff have since noted the increased use of hoop nets as well as
development of hoop nets that behave more like traps. These developments prompted the
Department to propose broader regulatory changes on hoop net use in this package. These changes
were first implemented through an emergency rulemaking by the Commission on October 13, 2022.
Those changes would be adopted here through the standard rulemaking process.
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The proposed changes are as follows:

Recreational Changes

29.80(b)(1)

29.80(b)(1)

Refine the specifications for the allowed types A and B hoop nets in line with the
emergency regulation: For both types A and B hoop nets, require that that the soft
mesh be non-metallic. For Type B hoop nets, restrict the number of rings to two,
require that rigid support arms be straight, and prohibit additional openings.

For Type B hoop nets, specify that if a bait ring is used, it must be attached to the
bottom half of the net and may not be attached to any part of the rigid frame.

29.80(b)(2) and (3) Reorganize the requirement that the owner or operator of a hoop net shall

29.80(b)(4)
29.80(b)(5)

29.80(b)(6)

29.90(a)

29.90(c)

29.91(b)

raise the hoop net to the surface and inspect the contents of the hoop net at
intervals not to exceed two hours and clarify that the required service interval applies
statewide.

Specify the number of hoop nets that may be deployed in different parts of the state.

Clarify hoop net buoy marking requirements and establish marking requirement for
hoop nets deployed by a vessel in California waters.

Prohibit the use of hoop nets for any purposes south of Point Arguello for the 24-
hour period prior to the recreational spiny lobster season opening.

Change the start of the recreational season for spiny lobster from 6:00 am of the
Saturday preceding the first Wednesday in October to 6:00 pm of the Friday
preceding that first Wednesday.

Clarify that when a spiny lobster is first taken it must be measured immediately and
that any undersize lobster must be released with none kept in possession.

Clarify that the month, day, location, and gear code must be entered on the first line
of a Spiny Lobster Report Card prior to a hoop net being deployed or diver entering
the water.

Commercial Changes

121.5(b)

122(a)(2)

122.1(b)

Clarify that lobsters must be measured immediately when any trap is raised to the
surface.

Change the boundary of where commercial fishing may occur on the southern
Catalina Island coast to the more identifiable landmark Church Rock.

Require lobster receiver buoys to be marked with the identification of their owners.

122.1(c) and 705(c)(5) Move the incorporation by reference of Form DFW 1701 (Lobster Operator

Permit Catastrophic Lost Trap Tag Affidavit) from Section 705 to Section 122.1.

122.2(f) and 705(c)(7) Extend the deadline of the End of Season Spiny Lobster Trap Loss

Reporting Affidavit (DFW 1020) from April 15 to April 30. Move the incorporation by
reference of form DFW 1020 from Section 705 to Section 122.2.
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122.2(h) Add “disturb” to the prohibited actions for a lobster trap or receiver not one’s own.
Specify that every commercial permit holder retrieving another individual’s trap to
first obtain the trap owner’s written permission; the permit holder could then retrieve
up to six lost or derelict traps per trip during the fishing season.

Form DFW 1020 (Rev. 10/10/22) Reformat the trap loss affidavit. Insert a Privacy Notice in
accordance with Civil Code subdivision 1798.17(b).

Non-substantive editing and renumbering to improve the clarity and consistency of the regulatory
language have been made in sections 29.80, 29.90, 29.91, 121, 121.5, 122, 122.1, and 122.2.

Benefit of the Regulations:

The proposal improves enforceability of the regulations governing spiny lobster fishing, the

commercial business’ operations, and the user experience for various stakeholders. In addition, the
broader changes to recreational hoop net usage, specifically those applicable to northern California
recreational crab fishery, would help mitigate ongoing entanglement risk of endangered marine life.

Consistency and Compatibility with Existing Regulations:

The proposed regulations are neither inconsistent nor incompatible with existing state regulations.
Section 20, Article 1V, of the state Constitution specifies that the Legislature may delegate to the
Commission such powers relating to the protection and propagation of fish and game as the
Legislature sees fit. The Legislature has delegated to the Commission the power to adopt regulations
governing lobster fishing and fishing generally (California Fish and Game Code sections 200, 205,
7075, 7078, and 8254). No other state agency has the authority to adopt regulations governing
commercial and recreational take of spiny lobster and use of hoop nets for recreational fishing. The
Commission has reviewed its own regulations and finds that the proposed regulations are neither
inconsistent nor incompatible with existing state regulations. The Commission has searched the CCR
for any regulations regarding the adoption of fishing regulations and has concluded that the proposed
regulations are neither inconsistent nor incompatible with existing state regulations.

UPDATE

At its April 20, 2023 meeting, the Commission adopted regulations as set forth in the Initial
Statement of Reasons dated December 27, 2022. The adopted regulations fine-tune the
existing regulations controlling the recreational and commercial lobster fisheries and amend
the use of recreational hoop nets to reduce marine life entanglement risk. There have been no
changes in applicable laws or to the effect of the proposed regulations from the laws and
effects described in the Notice of Proposed Action.



State of California
Fish and Game Commission
Addendum to Final Statement of Reasons for Regulatory Action

Amend Sections 29.80, 29.90, 29.91, 121, 121.5, 122, 122.1, 122.2, and 705
Title 14, California Code of Regulations
Re: Commercial and Recreational Take of California Spiny Lobster; Recreational Hoop
Net Requirements for Take of Crustaceans

Incorporation by Reference

Subsection 122.1(c)(2)(C): The Lobster Operator Permit Catastrophic Lost Trap Tag
Affidavit, DFW 1701 (New 2/2016), form is proposed to be incorporated by reference in
subsection 122.1(c)(2)(C) as its length would make it cumbersome to print in the
California Code of Regulations. No changes are proposed for this form; however, the
proposed regulations change the incorporation by reference to subsection
122.1(c)(2)(C) instead of its current location of incorporation by reference in subsection
705(c)(5). The form was available upon request directly from the Commission during the
original notice period.

Subsection 122.2(f): The End of Season Spiny Lobster Trap Loss Reporting Affidavit,
DFW 1020 (Rev. 10/10/22), form is proposed to be incorporated by reference as its
length would make it cumbersome to print in the California Code of Regulations. The
form was available on the Commission’s website and available upon request directly
from the Commission during the original notice period.
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