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September 6, 2023 

Chris Elias, Executive Director 
San Joaquin Area Flood Control Agency 
22 East Weber Avenue, Room 301 
Stockton, CA 95202 
Chris.Elias@stocktonca.gov  

Subject:   Incidental Take Permit for 2081-2018-077-03 Smith Canal Gate Project, 
 San Joaquin County, Amendment No. 2 

Dear Chris Elias: 

Enclosed you will find an electronic copy of the Incidental Take Permit Amendment for 
the above referenced Project, which has been digitally signed by the California 
Department of Fish and Wildlife (CDFW). Please read the permit carefully, sign the 
acknowledgement, and return the original no later than 30 days from CDFW 
signature, and prior to continuation of ground-disturbing activities. You may return an 
electronic copy of the permit with digital signature to CESA@wildlife.ca.gov. Digital 
signatures shall comply with Government Code section 16.5. Digital signatures 
facilitated by CDFW will be automatically returned. Alternatively, you may return a hard 
copy of the permit via mail to: 

California Department of Fish and Wildlife 
Habitat Conservation Planning Branch, CESA Permitting 

Post Office Box 944209 
Sacramento, CA 94244-2090 

You are advised to keep the permit and amendment in a secure location and distribute 
copies to appropriate project staff responsible for ensuring compliance with the 
conditions of approval of the permit. Note that you are required to comply with certain 
conditions of approval prior to initiation of ground-disturbing activities. Additionally, a 
copy of the permit must be maintained at the project work site and made available for 
inspection by CDFW staff when requested. 

The permit amendment will not take effect until the signed acknowledgement is received 
by CDFW. If you wish to discuss these instructions or have questions regarding the 
permit, please contact Andrea Boertien, Environmental Scientist, at  
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(707) 317-0388 or Andrea.Boertien@wildlife.ca.gov; or Michelle Battaglia, Senior 
Environmental Scientist (Supervisory), at Michelle.Battaglia@wildlife.ca.gov.  

Sincerely, 

 

Erin Chappell 
Regional Manager 
Bay Delta Region  

cc:  CDFW Habitat Conservation Planning Branch – CESA@wildlife.ca.gov  
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Rev. 2013.1.1  

CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE 
BAY DELTA REGION 
2825 CORDELIA ROAD, SUITE 100 
FAIRFIELD, CA 94534 

AMENDMENT NO. 2 
(A Major Amendment) 

California Endangered Species Act 
Incidental Take Permit No. 2081-2018-077-03 

San Joaquin Area Flood Control Agency 
Smith Canal Gate Project in San Joaquin County 

INTRODUCTION 

On May 1, 2020, the California Department of Fish and Wildlife (CDFW) issued 
Incidental Take Permit No. 2081-2018-077-03 (ITP) to San Joaquin Area Flood Control 
Agency (Permittee) authorizing take of Delta smelt (Hypomesus transpacificus), longfin 
smelt (Spirinchus thaleichthys) and Chinook salmon - Central Valley spring-run 
(Oncorhynchus tshawytscha) (collectively, the Covered Species) associated with and 
incidental to the Smith Canal Gate Project in San Joaquin County, California (Project). 
The Project as described in the ITP originally issued by CDFW includes construction, 
operation, and maintenance of a fixed wall with a gate structure near the mouth of 
Atherton Cove. The wall and gate structure will be built to isolate the adjacent 
neighborhoods from the 100-year floodplain and meet the Federal Emergency 
Management Agency's minimum acceptable level of performance of withstanding a 
100-year flood, which is the regulatory standard specified by the National Flood 
Insurance Program. In issuing the ITP, CDFW found, among other things, that 
Permittee’s compliance with the Conditions of Approval of the ITP would fully mitigate 
impacts to the Covered Species and would not jeopardize the continued existence of 
the Covered Species.  

On August 5, 2020, CDFW issued Amendment No. 1 (a minor amendment) for the 
Project. The minor amendment allowed pile driving in a wetted cofferdam. 

A reason for this second ITP amendment request is to change the expiration date of the 
ITP. The warranty period testing for the gate will occur following construction completion 
and for a period of up to two (2) years post construction to inspect the project systems 
and components for damage and/or deficiencies to ensure that their proposed operation 
and maintenance is consistent with operations requirements of the Project. This 
necessitates a change to the original ITP expiration date from December 31, 2024 to 
December 31, 2026.  

In addition, the second ITP amendment request allows for installation of concrete within 
25 feet of a watercourse from October 31 through June 15. The Project schedule, as 
proposed, requires that near-water concrete placement occur outside the in-water work 
period listed in the ITP (July 15 through November 30). The near-water concrete tasks 
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that will occur outside of the in-water work period are limited to tremie plug installation 
within a wetted cofferdam; construction of the gate foundation, walls, and gate 
appurtenances, supports, and grouting (within the wetted cofferdam); and concrete 
pouring of the footpath along Dad’s Point. The purpose of the tremie plug is to prevent 
water infiltration into the cofferdam due to hydrostatic pressure. Secondarily, the tremie 
plug provides structural stability to the ring cofferdam footing prior to dewatering and 
gate foundation installation. 

The second ITP amendment request also incorporates giant garter snake (Thamnophis 
gigas) and Swainson’s hawk (Buteo swainsoni) as Covered Species under the ITP. 
Terrestrial work such as clearing, grubbing, excavation, rock slope protection (RSP) 
placement, sheetpile driving, and landscaping on Dad’s Point and at the golf course are 
scheduled throughout the year and the work can result in incidental take of giant garter 
snake and will permanently impact approximately 0.06 acre of giant garter snake 
habitat. Project activities within the Project Area also have the potential to result in 
incidental take of Swainson’s hawk and will temporarily impact 5.40 acres of Swainson’s 
hawk foraging habitat. 

An additional reason for the second ITP amendment request is to amend the Project 
Description to include cone penetrometer testing (CPT) at approximately 13 locations 
within the San Joaquin riverbed and evaluate take of Covered Species that may be 
present in or adjacent to the work areas. CPT work will occur at times that Covered 
Species (fish) may be migrating through the Project area. Consequently, CDFW has 
determined that this additional work has the potential to incidentally take threatened and 
endangered fish species. The total area temporarily affected by the in-water CPT 
borings will affect up to 0.03 acres.  

The second ITP amendment request covers an additional 0.39 acres of RSP to be 
placed around the gate foundation and corrects the previous impacts to Covered 
Species aquatic habitat from 0.83 to 0.82 acres. This includes total permanent impacts 
to aquatic habitat in the San Joaquin River and includes the footprints of 1) the gate and 
cellular floodwall, 2) protection and fender piles, 3) fishing pier piles, and 4) RSP near 
the golf course and at the tip of Dad’s Point. The new total of permanent impacts to 
Covered Species aquatic habitat caused by the Project will be 1.21 acres. This 
Amendment will also require mitigation for the 0.39 acres of additional permanent 
impacts to Covered Species aquatic habitat, a portion of which falls within the impacted 
areas previously contemplated in the original ITP. 

The ITP amendment request also includes installation of a wooden temporary trestle 
bridge from the ring cofferdam enclosing the gate structure in the San Joaquin River to 
the tip of Dad’s Point. The trestle bridge will be approximately 221 feet long and the 
bridge deck will be approximately 32 feet wide. A total of 21 support piles are required 
for the trestle bridge support, of which 17 will be installed in-water and four (4) will be 
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installed on land. The trestle bridge will be temporarily shading approximately 0.14 
acres of in-water habitat and will temporarily impact less than 0.01 acres of Covered 
Species aquatic habitat. Construction of the south fixed wall will start at the ring 
cofferdam and proceed southward towards the tip of Dad’s Point. The purpose of the 
trestle bridge is to create access to allow transport of labor and materials so that work 
can be completed outside of the in-water work window to complete the project within 
three (3) in-water work seasons. The trestle bridge will be removed prior to installation 
of the permanent south floodwall. 

On November 11, 2021, the Permittee requested a second amendment to reflect the 
aforementioned changes to the existing ITP. An incomplete letter was issued on 
December 10, 2021. The Permittee continued to provide additional information to 
CDFW until July 14, 2023.  

This Major Amendment No. 2 (Amendment) makes the following changes to the existing 
ITP:  

First, this Amendment changes the expiration date from December 31, 2024 to 
December 31, 2026.  

Second, this Amendment changes the near-water concrete work window to 
complete construction of the tremie plug in the wetted cofferdam from between 
July 15 through November 30 to between October 31 through June 15.  

Third, this Amendment adds giant garter snake (Thamnophis gigas) as a 
Covered Species. 

Fourth, this Amendment adds Swainson’s hawk (Buteo swainsoni) as a Covered 
Species. 

Fifth, this Amendment adds cone penetrometer testing at 13 locations (12 within 
the San Joaquin riverbed) during Spring 2023, with resulting temporary impacts 
of 0.03 acres of Covered Species aquatic habitat.  

Sixth, this Amendment authorizes RSP to be placed around the gate foundation 
that will result in an additional 0.39 acres of permanent impact to Covered 
Species aquatic habitat and reduces the previously described permanent impacts 
in the ITP from 0.83 to 0.82 acres. 

Seventh, this Amendment authorizes the installation of a wooden temporary 
trestle bridge from the ring cofferdam enclosing the gate structure in the San 
Joaquin River to the tip of Dad’s Point. The bridge will temporarily impact 
approximately 0.14 acres of Covered Species aquatic habitat due to shading, 
and an area of less than 0.01 acres of direct impacts. 
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Eighth, this Amendment includes an approval process for Biological Monitors in 
addition to the Designated Biologist.  

AMENDMENT 

The ITP is amended as follows (amended language in bold italics; deleted language in 
strikethrough): 

1. Effective Date and Expiration of this ITP on page 1 shall be amended to read: 

Unless renewed by CDFW, this ITP’s authorization to take the Covered Species 
shall expire on December 31, 2024 December 31, 2026. 

2. The following will be added to the numbered list in the Project Description and 
within the Project Description on page 2: 

17. Tremie plug installation to prevent water infiltration into the cofferdam.  

18. Cone penetrometer testing (CPT) at approximately 13 locations.  

19. Temporary trestle bridge installation. 

Project activities include pile driving of sheet piles and steel piles, pouring of 
concrete, installing a cofferdam, dewatering of in-stream habitat, tremie plug 
installation, in-water cone penetrometer testing, trestle bridge installation, 
grubbing and grading, excavating, adding fill, constructing new roads, dredging, 
placing rock slope protection (RSP), tree removal, modifying and removing riparian 
vegetation, closing the gate during high storm flows, maintaining of the gate 
structure, flood walls and in-stream wall and associated infrastructure, managing 
water hyacinth after construction, sampling for eDNA, trawl surveys, and other 
activities. 

3. The section titled “Covered Species Subject to Take Authorization Provided by this 
ITP” on page 3 shall be amended to read: 

4. Giant Garter Snake (Thamnophis gigas); Threatened [See Id., subd. (b)(4)(E)]. 

5. Swainson’s hawk (Buteo swainsoni); Threatened [See Id., subd. (b)(5)(A)]. 

4. The section titled “Impacts of the Taking on Covered Species” on page 4, second 
paragraph, shall be amended to read: 

The Project is expected to cause the permanent loss of approximately 0.82 acres 
and permanent conversion of 40 acres of aquatic habitat, permanent loss of 
approximately 0.82 acres of upland habitat (riparian/shaded riverine aquatic) for 
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the Covered Species, and temporary loss of ingress and egress to Atherton Cove 
during flood events for the Covered Species. Impacts of the authorized taking also 
include adverse impacts to the Covered Species related to temporal losses, 
increased habitat fragmentation and edge effects, and the Project’s incremental 
contribution to cumulative impacts (indirect impacts). Indirect impacts include: 
creating in-water habitat for invasive predatory fish species, creating conditions 
that will result in water hyacinth establishment and spread, creating anoxic 
conditions via water hyacinth decomposition, significantly depleting phytoplankton 
and zooplankton food resources via water hyacinth establishment, and increased 
vulnerability to predation from the creation of a population sink via predatory fish 
occupancy in Atherton Cove. Temporary impacts during Project construction 
may include increased turbidity, increased noise, elevated pH, introduction 
of hazardous materials to the environment, and disturbance to Covered 
Species and their habitat. Direct and long-term effects include restricting or fully 
obstructing ingress and egress between the San Joaquin River and Atherton Cove, 
displacing from potential habitat, increasing competition for food and space. 

5. In the General Provisions section of the ITP, Conditions of Approval 6.2 (Designated 
Biologist) and 6.3 (Designated Biologist Authority) shall be amended to read:  

6.2  Designated Biologist/Biological Monitor. Permittee shall submit to CDFW in 
writing the name, qualifications, business address, and contact information of 
proposed personnel to fulfill the duties of a Designated Biologist 
(Designated Biologist) and Biological Monitor(s) using the Biologist 
Resume Form (ATTACHMENT 2), or another format containing the same 
information a biological monitor (Designated Biologist) at least 30 days 
before starting Covered Activities.  

 Permittee shall ensure that the Designated Biologist is knowledgeable and 
experienced in the biology, natural history, collecting and handling of the 
Covered Species. The Designated Biologist and Biological Monitor(s) shall 
be responsible for monitoring Covered Activities to help minimize and fully 
mitigate or avoid the incidental take of individual Covered Species and to 
minimize disturbance of Covered Species’ habitat. Permittee shall obtain 
CDFW approval of the Designated Biologist in writing before starting Covered 
Activities and shall also obtain approval in advance, in writing, if the 
Designated Biologist must be changed. 

6.2.2.  A Designated Biologist is an individual who shall have a minimum of 
five (5) years of academic training and professional experience in 
biological sciences and related resource management activities with 
experience monitoring, surveying for, collecting, and handling the 
Covered Species.  
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6.2.3.  A Biological Monitor is an individual who shall have a minimum of 
four (4) years of academic and professional experience in biological 
sciences and related resource management activities relevant to this 
project, has experience with construction level biological monitoring, 
has training and ability to recognize the Covered Species in the 
Project Area, and who is familiar with the habits, habitats, and 
behavior of the Covered Species. 

6.3. Designated Biologist and Biological Monitor Authority. To ensure 
compliance with the Conditions of Approval of this ITP, the Designated 
Biologist(s) and Biological Monitor(s) shall have authority to immediately 
stop any activity that does not comply with this ITP, and/or to order any 
reasonable measure to avoid the unauthorized take of an individual of the 
Covered Species, in consultation with CDFW. Permittee shall provide 
unfettered access to the Project site and otherwise facilitate the 
Designated Biologist and/or Biological Monitor(s) in the performance of 
their duties. If the Designated Biologist and/or Biological Monitor(s) are 
unable to comply with the ITP, then the Designated Biologist shall notify 
the CDFW Representative immediately. Permittee shall not enter into any 
agreement or contract of any kind, including but not limited to non-
disclosure agreements and confidentiality agreements, with its 
contractors, the Designated Biologist and/or Biological Monitor(s), that 
prohibit or impede open communication with CDFW, including but not 
limited to, providing CDFW staff with the results of any surveys, reports, 
or studies or notifying CDFW of any non-compliance or take. Failure to 
notify CDFW of any non-compliance or take or injury of a Covered 
Species as a result of such prohibited agreement or contract may result 
in CDFW taking actions to prevent or remedy a violation of this ITP. 

6. In the General Provisions section of the ITP, the following Conditions of Approval 
shall be added to read (and each following Condition of Approval in the General 
Provisions section of the ITP shall be re-numbered to the next highest number):  

6.4. Biological Monitoring. During all other Covered Activities where the 
Designated Biologist is not present, a Biological Monitor shall be 
present onsite. The Designated Biologist may appoint Biological 
Monitor(s) to monitor Covered Activities when a Designated Biologist is 
not needed onsite. 

7. In the Monitoring, Notification, and Reporting Provisions section of the ITP, 
Conditions of Approval 7.2 (Notification of Non-Compliance), 7.3 (Compliance 
Monitoring), 7.4 (Monthly Compliance Report) and 7.8 (Notification of Take or Injury) 
shall be amended to read: 
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7.2. Notification of Non-Compliance. The Designated Representative, 
Designated Biologist or Biological Monitor shall immediately notify CDFW 
in writing if it is determined that the Permittee is not in compliance with any 
Condition of Approval of this ITP, including but not limited to any actual or 
anticipated failure to implement measures within the time periods indicated in 
this ITP and/or the MMRP. The Designated Representative, Designated 
Biologist or Biological Monitor(s) shall report any non-compliance with this 
ITP to CDFW within 24 hours.  

7.3. Compliance Monitoring. The Designated Biologist or Biological Monitor shall 
be on-site daily when construction-related Covered Activities occur and a 
minimum of once a week during periods of inactivity (i.e., when Covered 
Activities are not occurring during the construction phase of the Project). The 
Designated Biologist or Biological Monitor shall conduct compliance 
inspections daily (or weekly during periods of inactivity) throughout the 
construction phase of the Project to (1) minimize incidental take of the 
Covered Species; (2) prevent unlawful take of species; (3) check for 
compliance with all measures of this ITP; (4) check all exclusion zones; (5) 
acquire photo documentation of conditions within the Project Area; and (6) 
ensure that signs, stakes, and fencing are intact, and that Covered Activities 
are only occurring in the Project Area. During in-water work, the Designated 
Biologist or Biological Monitor shall 1) check for turbidity impacts; (2) 
check for noise impacts; and (3) check for water quality (pH) impacts. 
The Designated Representative, or Designated Biologist, or Biological 
Monitor shall prepare daily written observation and inspection records 
summarizing: oversight activities and compliance inspections, observations of 
Covered Species and their sign, survey results, and monitoring activities 
required by this ITP during the construction phase of the Project. 

7.4. Monthly Compliance Report. The Designated Representative or Designated 
Biologist shall compile the observation and inspection records identified in 
Condition of Approval 7.3 into a Monthly Compliance Report and submit it to 
CDFW along with photo documentation and a copy of the MMRP table with 
notes showing the current implementation status of each mitigation measure. 
Proof of lawful disposal of any hazardous waste generated pursuant to 
Condition of Approval 8.15, including sludge removed from the settling 
tanks, shall be included with the Monthly Compliance Reports. All 
Monthly Compliance Reports shall be submitted to the CDFW offices listed in 
the Notices section of this ITP and via e-mail to CDFW’s Regional 
Representative and Headquarters CESA Program. At the time of this ITP’s 
approval, the CDFW Regional Representative is Melissa Farinha 
(melissa.farinha@wildlife.ca.gov) Andrea Boertien 
(Andrea.Boertien@wildlife.ca.gov) and Headquarters CESA Program 
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email is CESA@wildlife.ca.gov. CDFW may at any time increase the timing 
and number of compliance inspections and reports required under this 
provision depending upon the results of previous compliance inspections. If 
CDFW determines the reporting schedule must be changed, CDFW will 
notify Permittee in writing of the new reporting schedule. 

7.8 Notification of Take or Injury. Permittee and/or the Biological Monitor(s) 
shall immediately notify the Designated Biologist if a Covered Species is 
taken or injured by a Project-related activity, or if a Covered Species is 
otherwise found dead or injured within the vicinity of the Project. The 
Designated Biologist or Designated Representative shall provide initial 
notification to CDFW by calling the Regional Office at (707) 428-2002. The 
initial notification to CDFW shall include information regarding the location, 
species, and number of animals taken or injured and the ITP Number. 
Following initial notification, Permittee shall send CDFW a written report 
within two calendar days. The report shall include the date and time of the 
finding or incident, location of the animal or carcass, and if possible, provide 
a photograph and an explanation as to cause of take or injury, and any other 
pertinent information. 

8. In the Take Minimization Measures section of the ITP, the following Conditions of 
Approval shall be amended to read: 

8.1. Seasonal Work Restrictions on Covered Activities. All project-related in-
stream work, excluding dewatered areas, shall be limited to the period 
between July 1 to November 30. Use of impact hammers or impact driving of 
any kind to install piles or sheet piles (including those on Dad’s Point) are 
restricted to the period between July 15 to November 30. Concrete pouring 
and setting, including in required to install the tremie plug, and all other 
work within the confines of the wetted cofferdam and any dewatered 
areas shall be restricted to may be conducted during the period between 
June 15 to October 15 October 31 through June 15 in the years 2022 and 
2023, unless otherwise approved in writing by CDFW. All Covered Activities in 
dewatered areas shall be done conducted in a manner so that any hazardous 
substances or equipment and loose construction materials that could be 
washed away in an overtopping event can be removed within a 72-hours 72-
hour timeframe outside of the June 15 July 1 to October 15 November 30 
period work window. For purposes of this Condition of Approval, in-stream 
work does not include equipment mobilization, materials transport, and 
cofferdam maintenance, dewatering, discharge or leak inspection. Work in 
upland areas is limited to May 1 through October 1 unless an exclusion 
barrier is in place per Condition of Approval 8.17. 
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8.12. Daily Coffer Dam Checks. The Designated Biologist or Biological Monitor 
shall check daily for stranded aquatic life in the dewatered areas. If any fish is 
found within the dewatering area the Designated Biologist or Biological 
Monitor shall immediately stop work until the fish can be identified to species 
and relocated outside of harm’s way by the Fisheries Biologist. Capture 
methods may include fish landing nets, dip nets, buckets and by hand. 

9. In the Take Minimization Measures section of the ITP, the following Conditions of 
Approval shall be added to read: 

8.15. Tremie Plug, CPT, and Water Quality Monitoring. A CDFW-approved 
Designated Biologist shall monitor tremie plug placement within the 
cofferdam and shall have stop-work authority for noncompliant work or 
the potential for take of Covered Species. Water within the cofferdam 
that has contacted the curing tremie plug concrete shall not be allowed 
to come into contact with San Joaquin River water outside the 
cofferdam until processed via the settling tanks as provided below. 

8.15.1 Injections of CO2 shall be used within the cofferdam, if 
necessary, to adjust the pH of the cofferdam water to the 
aforementioned range prior to release of the cofferdam water 
to the San Joaquin River. Water shall be pumped from the 
cofferdam into a series of settling tanks (e.g., Baker tanks), 
where pH shall be monitored and adjusted. Once pH is 
determined to be within the target range in the settling tanks, 
water may be discharged from the tanks via hoses to an area 
outside of the cofferdam that is contained within a turbidity 
curtain. The pH shall also be monitored at established water 
quality monitoring stations when neutralized water has been 
released to the San Joaquin River. Results of the pH 
monitoring at all locations shall be included in the monthly 
and annual compliance reporting.  

8.15.2  All settling tanks shall be inspected and cleaned after each 
use to remove particulate matter and sludge that may settle 
out on the bottom as part of the processing. Any particulate 
matter or sludge collected on the bottoms of the tanks shall be 
removed from the tanks once the treated water has met pH 
requirements and discharged. All sludge removed from the 
tanks shall be lawfully disposed of at an approved facility for 
hazardous waste. Proof of lawful disposal shall be included 
with Monthly Compliance Reports submitted pursuant to 
Condition of Approval 7.4. 
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8.15.3  CPT work shall be monitored and reported to CDFW daily. The 
CPT boring locations shall be sampled for pH and turbidity 
every four (4) hours and at least once a day during CPT boring 
activities. The reports shall be submitted daily to CDFW after 
CPT work is completed for the day. The report shall include 
total hours of CPT work for the day, data and results of 
turbidity testing, pH testing, and if hazardous materials were 
accidentally introduced to the water. If thresholds are 
exceeded, work shall be suspended until a solution is 
proposed to and accepted in writing by CDFW. If thresholds 
are exceeded, additional compensatory mitigation shall be 
required to fully mitigate impacts.  

8.16. Pre-Construction Surveys. The Designated Biologist shall conduct pre-
construction surveys immediately before installation of the temporary 
exclusion fencing (Condition of Approval 8.17 (Temporary Giant Garter 
Snake Exclusion Barrier)). The area encompassed by the temporary 
barrier shall be surveyed again prior to the removal of vegetation or 
conducting ground-disturbing activities if no vegetation removal is 
proposed. Permittee shall provide the survey methodology to CDFW for 
review and written approval prior to the start of Covered Activities. If a 
Covered Species is found, it shall be allowed to leave the Project Area 
on its own, or if it can be safely captured, it shall be relocated by the 
Designated Biologist to suitable location outside of the Project Area. 

8.17.Temporary Giant Garter Snake Exclusion Barrier. The following criteria 
for a temporary exclusion fencing system shall be met:  

8.17.1. The exclusion fencing shall be installed around the perimeter 
of Dad’s Point, as delineated in Figure 1 of Permittee’s 
submission titled “Smith Canal Gate Project Amendment 2 
Support SWHA and GGS 20230714” (ATTACHMENT 3).  

8.17.2. The exclusion fencing shall consist of material appropriate for 
the Covered Species.  

8.17.3. The exclusion fencing shall either measure at least 36 inches 
tall above the soil surface or be of an appropriate height for 
exclusion of the Covered Species. 

8.17.4. The Designated Biologist shall inspect the fencing 
immediately after every rain event to ensure it maintains 
structural integrity. Holes or burrows which appear to extend 
under the fencing shall be blocked inside the fence line to 
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prevent Covered Species from accessing work areas, except 
for 8.17.6. below. 

8.17.5. The bottom of the exclusion fencing shall not allow wildlife to 
pass though gaps or holes with the bottom of the fencing 
buried six inches below grade, except for 8.17.6 below.  

8.17.6. The exclusion fencing shall be taught between the supporting 
stakes and shall have the supporting stakes oriented on the 
inside edge toward the work area. 

8.17.7. The exclusion fencing shall have one-way funnel exits to allow 
the Covered Species to move out of the work site and to 
exclude them from entering the work site.  

8.17.8. If the exclusion fencing becomes damaged, it shall 
immediately be repaired upon detection and the Designated 
Biologist shall stop work in the vicinity of the fencing as 
needed to ensure Covered Species have not entered the 
construction area. 

8.17.9. The exclusion fencing entry/exit points for vehicular and 
pedestrian traffic shall be constructed such that wildlife 
cannot access the work area during non-work hours. 

8.17.10. The Designated Biologist shall inspect the Project Area prior 
to installation of the exclusion fencing. The exclusion fencing 
system shall remain in place until all construction activities 
have been completed. All components of the exclusion fencing 
shall be removed for storage or disposal off-site immediately 
upon completion of construction activities. Exclusion fencing 
shall be inspected daily by the Designated Biologist and 
repaired as necessary. 

8.18 Daily Clearance Surveys. The Designated Biologist or Biological 
Monitor shall conduct an inspection of the fenced work area in advance 
of each day’s work to ensure that the Covered Species are not in the 
work area. If Covered Species are observed within the active work area, 
no work shall be allowed in the work area until the Designated Biologist 
or Biological Monitor has stopped work and allowed the Covered 
Species to move out of the work area on their own volition. Work shall 
not commence until the Designated Biologist or Biological Monitor is 
certain that no Covered Species are in the work area. The Biological 
Monitor shall contact the Designated Biologist if the Covered Species 
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is detected to develop and implement a response to ensure the 
absence of the Covered Species prior to commencement of work in the 
active work area. Such events shall be included in monthly compliance 
reporting. 

8.19. Snakes Discovered in Project Area. If a snake of any species is found 
by any person in the Project Area before or during implementation of 
Covered Activities, all activities that could potentially injure the snake 
shall stop immediately and the snake shall be allowed to leave the 
Project Area on its own. If the snake does not leave the Project Area or 
cannot move to an area with sufficient habitat outside of the Project 
Area, the Designated Biologist shall identify the species and move the 
snake to safety in Covered Species’ habitat outside the Project Area. 
Covered activities may resume only after the snake has been confirmed 
to be out of the Project Area. 

8.20.Covered Species Relocation. If at any time a Covered Species is found 
within the Project Area, all work shall cease until the Covered Species 
leaves the area on its own or if it can be safely captured it shall be 
relocated by the Designated Biologist to a suitable location outside of 
the Project Area. 

8.21 No Monofilament Netting. Permittee shall not use erosion control 
materials containing plastic monofilament netting (erosion control 
matting) or similar material containing netting within the Project Area.  

8.22 Vehicle Speed Limit. While directly conducting Covered Activities, 
including accessing staging areas, no vehicle may exceed a speed of 
ten (10) miles per hour. Vehicles include, but are not limited to, tractors, 
excavators, skid-steers, personnel vehicles, pickup trucks, and dump 
trucks. This Condition of Approval does not apply to vehicles utilizing 
public roads posted with speed limit signage.  

8.23 Entrapment in Pipes or Other Structures. The Designated Biologist or 
Biological Monitor shall thoroughly inspect all construction pipes and 
similar structures with a diameter of 0.25 inches or greater that are 
stored for one or more overnight periods for the Covered Species 
before the pipe is subsequently moved, buried, or capped. If the 
Covered Species is detected during inspection, the Designated 
Biologist shall be notified and the animal allowed to safely escape that 
section of pipe before moving and utilizing the pipe. If the individual is 
found within the fenced Project site, the Designated Biologist shall 
move the individual outside of the area of construction.  
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8.24 Vegetation Stockpiling. Vegetation stockpiles shall not be allowed to 
remain overnight and must be placed in a container or removed off site 
by the end of each workday. 

8.25 Take or Injury to Giant Garter Snake. If a Covered Species sustains 
major or serious injuries because of Project-related activities, the 
Designated Biologist shall immediately take it to a CDFW approved 
wildlife rehabilitation or veterinary facility. Permittee shall identify the 
facility before starting Covered Activities. Permittee shall bear any 
costs associated with the care or treatment of such injured Covered 
Species. If the injury is minor or healing and the Covered Species is 
likely to survive as determined by the Designated Biologist, it shall be 
released immediately in a nearby location out of harm’s way and in its 
preferred habitat. Permittee shall notify CDFW of the injury to Covered 
Species immediately by telephone and e-mail followed by a written 
incident report. Notification shall include the name of the facility where 
the animal was taken. The initial notification to CDFW shall include 
information regarding the location and number of animals taken or 
injured, and the ITP number. Following initial notification, Permittee 
shall send CDFW a written report within two calendar days. The 
incident report shall include the date and time of the incident, location 
of the animal or carcass, and provide a photograph, if possible, 
explanation as to the cause of take or injury, and any other pertinent 
information.  

8.26 Swainson’s Hawk Nest Pre-Construction Survey. The Designated 
Biologist shall thoroughly survey all potential Swainson’s hawk nesting 
trees within 0.25-mile radius of the Project Area within ten (10) days 
prior to construction. The Designated Biologist shall conduct a second 
monitoring of potential nesting trees to identify Swainson’s hawk nests 
within the 72-hour period prior to beginning of construction work in the 
2023 construction season. Results of each survey/monitoring effort 
shall be documented and submitted to CDFW within 24-hours of survey 
completion. Beginning in the year 2024, when Covered Activities occur 
during the Swainson’s Hawk nesting season (March 1 through 
September 15) a Designated Biologist shall conduct protocol level 
nesting surveys for Swainson’s hawk within a 0.25-mile radius of the 
Project Area. Surveys shall follow the Recommended Timing and 
Methodology for Swainson’s Hawk Nesting Surveys in California’s 
Central Valley (2000), available online here: 
https://www.wildlife.ca.gov/Conservation/Survey-Protocols#377281284-
birds. The Designated Biologist shall submit survey/monitoring results 
within 24 hours of each survey completion. 
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8.27 Swainson’s Hawk Nest Monitoring. Swainson’s hawk nests that are 
either within the Project Area or visible within a 0.25-mile of the Project 
Area shall be monitored by the Designated Biologist. The Designated 
Biologist shall initially monitor nests daily prior to commencement of 
work to establish behavioral baselines of nesting pairs and to 
determine whether Covered Activities are disrupting nesting behaviors 
of nesting pairs. Once the Designated Biologist determines no behavior 
disruption is caused by ongoing Covered Activities, then the 
Designated Biologist shall monitor the nesting pairs twice weekly while 
Covered Activities are being conducted to document the status and 
success of the nests. If the Designated Biologist determines that the 
Project activities are disturbing the nest occupants, work shall be 
stopped for at least 30 minutes to allow disturbed hawks to settle. Work 
shall only resume when the Designated Biologist determines that the 
work will not result in disturbance to nesting behavior. If the 
Designated Biologist determines that a nesting Swainson’s hawk is 
significantly disturbed by Covered Activities, to the point where nest 
abandonment is likely, the Designated Biologist shall have the 
authority to immediately stop project activities and work shall cease 
until the threat has subsided. The Designated Biologist shall notify 
CDFW if nests or nestlings are abandoned and, if the nestlings are still 
alive, to determine appropriate actions. 

8.28 Swainson’s Hawk Nest No-Work Buffer. No Covered Activities or 
personnel shall be conducted closer than within 350 feet of an active 
nest unless the Designated Biologist has monitored the active nest per 
Condition of Approval 8.27 (Swainson’s Hawk Nest Monitoring) for at 
least 3 consecutive days and confirmed that the nest occupants are 
undisturbed by ongoing Covered Activities. If monitoring identifies 
stressed behavior of the nest occupants, the buffer shall be increased 
until behavior normalizes. Physical contact with an active nest tree 
shall be prohibited from the time of egg-laying to post fledging.  

8.29 Limit Covered Activities Within 0.25-mile of a Nest. Covered Activities 
within 0.25-mile of an active nest shall be limited to the greatest extent 
possible from egg-laying to post-hatching; and, if construction must 
occur in that time frame, to the greatest extent possible initiate 
construction prior to egg-laying to allow for hawks to attenuate to 
Covered Activities prior to nesting.  

8.30 Notification of Take or Injury of Swainson’s Hawk. The Designated 
Biologist shall immediately notify CDFW if nesting Swainson’s hawks 
abandon a nest or exhibit distress and/or abnormal nesting behavior. 
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Abnormal nesting behavior includes, but is not limited to, swooping/ 
stooping, excessive vocalization (distress calls), agitation, failure to 
remain on the nest, and failure to deliver prey items for an extended 
time period. If there is abandonment of a nest with eggs or young 
fledglings (take of the species) due to Covered Activities, the Permittee 
shall notify CDFW and initiate action to salvage any abandoned eggs or 
chicks and take them to an approved CDFW wildlife rehabilitation 
center for rearing and return to the wild. 

8.31 Swainson’s Hawk Injury. If a Swainson’s hawk sustains injuries 
because of Project-related activities, the Designated Biologist shall 
immediately transport it to a CDFW approved wildlife rehabilitation or 
veterinary facility. Permittee shall identify the facility before initiating 
Covered Activities. Permittee shall bear any costs associated with the 
care or treatment of such injured Covered Species. The Permittee shall 
notify CDFW of the injury immediately by telephone and e-mail followed 
by a written incident report. Notification shall include the name of the 
facility where the animal was taken. Following initial notification, 
Permittee shall send CDFW a written report within two calendar days 
via e-mail and a copy to the Regional Office listed in this ITP. The 
incident report shall include the date and time of the finding or incident, 
disposition of the Swainson’s hawk, location of the animal or carcass, 
any photographs of the animal or the site it was found, explanation as 
to cause of take, injury, or nesting disturbance, and any other pertinent 
information.  

8.32 Tree Trimming and Removal. Tree trimming and removal shall be timed 
to avoid the nesting period (February 15 to September 15). If trees must 
be trimmed or removed during the February 15 to September 15 nesting 
period, the Designated Biologist or Biological Monitor will complete a 
pre-activity survey within 48-hours of the trimming/removal activity to 
confirm that the subject tree(s) does not currently support active bird 
nesting. If nesting activity is documented, the subject tree(s) shall not 
be trimmed or removed until young have fledged and are no longer 
dependent on parental care. 

10. Condition of Approval 9 (Habitat Management Land Acquisition) shall be amended 
to read: 

CDFW has determined that permanent protection and perpetual management of 
compensatory habitat is necessary and required pursuant to CESA to fully mitigate 
Project-related impacts of the taking on the Covered Species that will result with 
implementation of the Covered Activities. This determination is based on factors 
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including an assessment of the importance of the habitat in the Project Area, the 
extent to which the Covered Activities will impact the habitat, and CDFW’s estimate 
of the acreage required to provide for adequate compensation. CDFW recognizes 
that the Permittee has completed the purchase of 10.2 acres of Covered 
Species credits and 2.49 acres of riparian habitat credits from a CDFW-
approved mitigation or conservation bank to meet the compensatory habitat 
requirements prior to execution of the second Amendment to this ITP. 

To meet this requirement, the Permittee shall either purchase 10.2 acres of 
Covered Species credits and 2.49 acres of riparian habitat credits from a CDFW-
approved mitigation or conservation bank (Condition of Approval 9.2) for the 
permanent loss and permanent conversion of 40.83 acres of aquatic habitat at a 
0.25:1 ratio and the permanent loss of 0.83 acres of upland habitat (riparian/shaded 
riverine aquatic) at a 3:1 ratio OR, dependent upon location and habitat quality, 
shall provide for both the permanent protection and management of up to 12.69 
acres of Habitat Management (HM) lands pursuant to Condition of Approval 9.3 
below, and the calculation and deposit of the management funds pursuant to 
Condition of Approval 9.4 below. Permanent protection and funding for perpetual 
management of compensatory habitat must be complete before starting Covered 
Activities, or within 18 months of the effective date of this ITP if Security is provided 
pursuant to Condition of Approval 10 below for all uncompleted obligations. 

To meet this requirement for changes made to the Covered Activities in the 
second Amendment to this ITP, Permittee shall purchase 0.06 giant garter 
snake credits, or ecologically functional equivalent, at a CDFW-approved 
mitigation or conservation bank that services the Project location for 
permanent impacts to 0.06 acres of giant garter snake habitats. Permittee 
shall also purchase 1.35 credits of Swainson’s hawk foraging habitat credits 
at a CDFW-approved mitigation or conservation bank to offset 5.4 acres of 
temporary impacts to Swainson’s hawk foraging habitat within less than 1-
mile of an active nest tree. Permittee shall also purchase 0.39 smelt/salmonid 
credits, or the ecological equivalent, at a CDFW-approved mitigation or 
conservation bank to offset 0.39 acres of permanent impacts to Covered 
Species aquatic habitat of which a proportion was already mitigated for. All 
compensatory mitigation shall be complete within 14 days of CDFW execution 
of this ITP amendment. If the compensatory mitigation cannot be completed 
within 14 days of CDFW execution of this ITP amendment, then additional 
Security shall be provided pursuant to Condition of Approval 10 below.  

11. Condition of Approval 9.1 shall be amended to read: 

9.1 Cost Estimates. CDFW has estimated the cost of acquisition, protection, and 
perpetual management of the HM lands as follows: 
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9.1.1. Land acquisition costs for HM lands identified in Condition of 
Approval 9.3 below, estimated at $10,227/acre for 12.69 acres: 
$129,780. Land acquisitions costs are estimated using local fair 
market current value for lands with habitat values meeting 
mitigation requirements; 

9.1.2. Start-up costs for HM lands, including initial site protection and 
enhancement costs as described in Condition of Approval 9.3.5 
below, estimated at $1,073,391; 

9.1.3. Interim management period funding as described in Condition of 
Approval 9.3.6 below, estimated at $6,021; 

9.1.4. Long-term management funding as described in Condition of 
Approval 9.4 below, estimated at $11,512/acre for 12.69 acres: 
$146,087. Long-term management funding is estimated initially 
for the purpose of providing Security to ensure implementation of 
HM lands management; 

9.1.5. Related transaction fees including but not limited to account set-
up fees, administrative fees, title and documentation review and 
related title transactions, expenses incurred from other state 
agency reviews, and overhead related to transfer of HM lands to 
CDFW as described in Condition of Approval 9.5, estimated at 
$3,000.00. 

9.1.1. The acquisition cost of giant garter snake credits identified in 
Condition of Approval 9 is estimated at $90,000/acre for 0.06 
acres: $5,400; 

9.1.2. The acquisition cost of Swainson’s hawk foraging habitat 
credits identified in Condition of Approval 9 is estimated at 
$40,000/acre for 1.35 acres: $54,000; 

9.1.3. The acquisition cost of the smelt/salmonid credits to meet 
requirements for Covered Activities described in the second 
Amendment to this ITP and identified in Condition of 
Approval 9 is estimated at $200,000/acre for 0.39 acres: 
$78,000. 

Acquisition costs are estimated using fair market current value for cost 
of credits at a CDFW-approved mitigation bank for obtaining mitigation 
credits for land with habitat values meeting mitigation requirements.  
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12. Condition of Approval 9.2 shall be amended to read:  

9.2. Covered Species Credits. Permittee shall purchase 10.2 acres of Covered 
Species credits and 2.49 acres of riparian habitat credits from a CDFW-
approved mitigation or conservation bank prior to initiating Covered 
Activities, or no later than 18 months from the issuance of this ITP if Security 
is provided pursuant to Condition of Approval 10 below. Permittee shall 
purchase 0.06 acres of giant garter snake credits, 1.35 acres of 
Swainson’s hawk foraging habitat credits, and 0.39 acres of 
smelt/salmonid credits, or their ecological equivalents from a CDFW-
approved mitigation or conservation bank within 14 days of execution 
of this ITP amendment or Security shall be provided prior to initiating 
Covered Activities in the year 2023 pursuant to Condition of Approval 
10 below.  

13. Condition of Approval 9.3. shall be amended to read:  

9.3.2.  HM Lands Approval. Obtain CDFW written approval of the HM 
lands before acquisition and/or transfer of the land by submitting, 
at least three months before acquisition and/or transfer of the HM 
lands, a formal Proposed Lands for Acquisition Form (see 
Attachment 24B) identifying the land to be purchased or property 
interest conveyed to an approved entity as mitigation for the 
Project’s impacts on Covered Species; 

9.3.3.  HM Lands Documentation. Provide a recent preliminary title 
report, initial hazardous materials survey report, and other 
necessary documents (see Attachment 24A). 

14. Condition of Approval 10, shall be amended to read: 

10. Performance Security. The Permittee may proceed with Covered Activities only 
after the Permittee has ensured funding (Security) to complete any activity 
required by Condition of Approval 9 that has not been completed before 
Covered Activities begin. Permittee shall provide Security as follows:  

10.1. Security Amount. The Security shall be in the amount of $137,400. This 
amount is based on the cost estimates identified in Condition of Approval 
9.1 above. 

10.2. Security Form. The Security shall be in the form of an irrevocable letter of 
credit (see Attachment 35) or another form of Security approved in 
advance in writing by CDFW’s Office of the General Counsel.  
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10.3. Security Timeline. The Security shall be provided to CDFW before 
Covered Activities begin or within 14 days after the effective date of 
Amendment No. 2 (i.e., upon execution by CDFW) this ITP, whichever 
occurs first. 

10.4. Security Holder. The Security shall be held by CDFW or in a manner 
approved in advance in writing by CDFW. 

10.5. Security Transmittal. If CDFW holds the Security, Permittee shall transmit 
it to CDFW with a completed Mitigation Payment Transmittal Form (see 
Attachment 46) or by way of an approved instrument such as escrow, 
irrevocable letter of credit, or other.  

10.6. Security Drawing. The Security shall allow CDFW to draw on the principal 
sum if CDFW, in its sole discretion, determines that the Permittee has 
failed to comply with the Conditions of Approval of this ITP. 

10.7. Security Release. The Security (or any portion of the Security then 
remaining) shall be released to the Permittee after CDFW has conducted 
an on-site inspection and received confirmation that all secured 
requirements have been satisfied, as evidenced by: 

 Written approval from CDFW for each required credit purchase 
transaction; 

 Written documentation of Bill of Sale(s) and Payment Receipt(s) 
or Credit Transfer(s) for the purchase of each credit purchase. 
Written documentation of the acquisition of the HM lands; 

 Copies of all executed and recorded conservation easements; 

 Written confirmation from the approved Endowment Manager of its 
receipt of the full Endowment; and 

 Timely submission of all required reports. 

Even if Security is provided, the Permittee must complete the required 
acquisition, protection and transfer of all HM lands and record any required 
conservation easements no later than 14 days from the effective date of 
Amendment No. 2 of this ITP, as provided in Conditions of Approval 9.1 
and 10.3. 

CDFW may require the Permittee to provide additional HM lands and/or 
additional funding to ensure the impacts of the taking are minimized and fully 
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mitigated, as required by law, if the Permittee does not complete these 
requirements within the specified timeframe. 

15. The Attachments section shall be amended to read: 

FIGURE 1   Project Location 

 FIGURE 2    Project Area 

ATTACHMENT 1  Mitigation Monitoring and Reporting Program  

ATTACHMENT 2  Biologist Resume Form 

ATTACHMENT 3 Smith Canal Gate Project Amendment 2 Support  
SWHA and GGS 20230714 submitted by Permittee  
on July 14, 2023 

 ATTACHMENT 4A, 4B Habitat Management Lands Checklist; Proposed 
Lands for Acquisition Form 

 ATTACHMENT 5  Letter of Credit Form 

 ATTACHMENT 6  Mitigation Payment Transmittal Form 

The corresponding MMRP measures shall be amended to read the same as above. All 
terms and conditions of the ITP and MMRP that are not expressly amended herein 
remain in effect and must be implemented and adhered to by the Permittee.  

FINDINGS 

Issuance of this Amendment will increase the amount of take of the Covered Species 
compared to the Project as originally approved; however, by implementing water quality 
monitoring and reporting, take minimization measures such as exclusion fencing, daily 
clearance surveys, speed limits, additional Designated Biologist monitoring, nest 
monitoring, and additional Habitat Management Lands, it is not expected that this 
Amendment will increase Project impacts on these species (i.e., “impacts of taking” as 
used in Fish and Game Code Section 2081, subd. (b)(2)). 

Discussion: This amendment reflects a change to the habitats, areas, and species 
covered by the ITP that will be impacted by Project activities. However, in all other 
respects, with the addition of avoidance and minimization requirements, these remain 
relatively unchanged. 
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Issuance of this Amendment does not affect CDFW’s previous determination that 
issuance of the ITP meets and is otherwise consistent with the permitting criteria set 
forth in Fish and Game Code section 2081, subdivisions (b) and (c). 

Discussion: CDFW determined in May 2020 that the Project, as approved, met the 
standards for issuance of an ITP under CESA. This determination included findings that, 
among other things, the impacts of the taking would be minimized and fully mitigated and 
that the Project would not jeopardize the continued existence of the Covered Species. 
Those findings are unchanged with respect to this Amendment because the Project and 
ITP as amended: (1) will have a trivial effect on the amount or severity of Project impacts 
on the Covered Species, as discussed above, (2) does not substantively alter the 
measures that will be undertaken to minimize and mitigate previously authorized impacts 
on the Covered Species, and (3) will adhere to take avoidance and minimization 
measures designed to protect Covered Species as amended and increase 
compensatory mitigation required for additional impacts. Permittee’s continued 
adherence to and implementation of the avoidance and minimization measures set forth 
in the ITP’s Conditions of Approval and MMRP will minimize and fully mitigate impacts 
of the taking on the Covered Species. 

None of the factors that would trigger the need for subsequent or supplemental 
environmental analysis of the Project under Public Resources Code section 21166 or 
California Code of Regulations, title 14, sections 15162 and 15163, exist as a result of 
this Amendment. 

Discussion: CDFW issued the ITP in May 2020 as a responsible agency under the 
California Environmental Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.) 
after, among other things, considering the environmental impact report (EIR) certified by 
the San Joaquin Area Flood Control Agency as the lead agency for the Project. As 
explained in the findings below, CDFW finds for purposes of CESA that this Amendment 
represents a major change in the Project as originally approved. However, for the 
reasons explained above, CDFW concludes this Amendment is not a change in the 
Project that has the potential to create new significant effects not previously analyzed, a 
substantial change in the circumstances under which the Project is being undertaken 
requiring major revisions to previous CEQA documents, or new information of 
substantial importance. As a result, CDFW finds that no additional subsequent or 
supplemental environmental review is required by CEQA as part of CDFW’s approval of 
this Amendment.  

CDFW finds that this Amendment is a Major Amendment, as defined in California Code 
of Regulations, title 14, section 783.6, subdivision (c)(5). 

Discussion: This Amendment extends the term of the project, modifies the seasonal 
work period, expands the permanent Project footprint by 0.39 acre for RSP placement, 
and allows incidental take of two additional Covered Species. This in turn increases the 

DocuSign Envelope ID: 1AF83B70-6FA8-4538-AEC7-DF8D8E1E3755



Major Amendment No. 2 
Incidental Take Permit 2081-2018-077-03 

SAN JOAQUIN AREA FLOOD CONTROL AGENCY 
Smith Canal Gate Project 

22 

compensatory mitigation required, which constitutes a significant change to the scope of 
the Project. Therefore, this Amendment will significantly modify the scope or nature of 
the permitted Project or activity, or the minimization, mitigation, or monitoring measures 
in the ITP. CDFW has determined that the change to the ITP constitutes a Major 
Amendment as defined in California Code of Regulations, title 14, section 783.6, 
subdivision (c)(5). 

The authorization provided by this Amendment is not valid until Permittee signs and 
dates the acknowledgement below, and returns one of the duplicate originals of this 
Amendment by registered first class mail to CDFW at: 

California Department of Fish and Wildlife 
Habitat Conservation Planning Branch 
Attention: CESA Permitting Program 
Post Office Box 944209 
Sacramento, CA  94244-2090 

Alternatively, the Permittee shall email the digitally signed ITP to CESA@wildlife.ca.gov. 
Digital signatures shall comply with Government Code section 16.5. Digital signatures 
facilitated by CDFW will be automatically returned. 

APPROVED BY THE CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE 

on  . 

    

  
Erin Chappell, Regional Manager 
Bay Delta Region 

ACKNOWLEDGMENT 

The undersigned: (1) warrants that he or she is acting as a duly authorized 
representative of the Permittee, (2) acknowledges receipt of the original ITP and this 
Amendment, and (3) agrees on behalf of the Permittee to comply with all terms and 
conditions of the ITP as amended. 

 

By: Date:  

Printed Name: Title:  
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TECHNICAL MEMORANDUM 

TO: Michelle Battaglia/CDFW 
Andrea Boertien /CDFW 

FROM: Jeff Tupen/ECORP 
Diane Moore/MBC 

CC: Melissa Farinha/CDFW 
Juan Neira/SJAFCA 
Chris Elias/SJAFCA 
Marin Meza/ECORP 

DATE: July 14, 2023 

RE: Revised ITP Conditions for SWHA and GGS at Smith Canal Gate Project 

 

As a result of SJAFCA’s phone call with CDFW on July 12, 2023, we are forwarding to CDFW proposed 
revisions to two conditions within the Smith Canal Gate Project’s Administrative Draft ITP amendment #2.  
Included in this technical memorandum are justifications for SJAFCA’s proposed revisions, as requested by 
CDFW during the noted call. 

SWAINSON’S HAWK  

Current Swainson’s Hawk ITP Condition 8.28 

8.28 Swainson’s Hawk Nest No-Work Buffer.  No Project activities or personnel shall be permitted closer 
than 350 feet of an active nest.  If monitoring (see Condition of Approval 8.27 – Swainson’s Hawk Nest 
Monitoring) identifies stressed behavior of the nest occupants, the buffer shall be increased until behavior 
normalizes.  Physical contact with an active nest tree shall be prohibited from the time of egg-laying to 
post fledging. 

Requested Revisions to Swainson’s Hawk ITP Condition 8.28 

8.28 Swainson’s Hawk Nest No-Work Buffer. No Work Buffer Zones shall be established around active 
Swainson’s hawk nests found within 350 feet of Covered Activities.  The size of the buffer zone shall be 
determined by the Designated Biologist in consultation with CDFW.  All construction personnel shall be 
notified of the existence of the nest buffer zone and instructed to avoid entering it during nesting season.  
If nest monitoring (see Condition 8.27) indicates that Covered Activities are disrupting nesting behaviors, 
no-work buffer zones may be increased in consultation with CDFW. 
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Justification for Proposed Changes to ITP Condition 8.28 

Over the course of the last three years of Project construction, Swainson’s hawks have on occasion 
occupied nests on at the Stockton Golf and Country Club (golf course), on Atherton Island, and in Louis 
Park (though not on Dad’s Point) at distances ranging from 350 to 900 feet from the current Smith Canal 
Gate structure. Nesting success has generally been poor, as determined by monitoring completed by 
Moore Biological Consulting (MBC).  Nestling predation is thought to be responsible for observed nest 
failures over the period noted.  This is consistent with observations of Swainson’s Hawk throughout the 
region, which have been subject to intensive predation during the past several years. It is not MBC’s view 
that project activities thus far have had any impact on the establishment or success of these nests, nor 
that activity within 350 feet would have an impact. 

Existing activities and current land uses of the areas surrounding the Gate Project can be intensive.  The 
Port of Stockton, Louis Park, and the Stockton Golf and Country Club accommodate business during all 
days of the year.  Industrial uses at the Port of Stockton and shipping activity in the San Joaquin River are 
particularly intensive with regard to noise, odor, and vibration. Residential activity on Atherton Island may 
also be intensive, with motorized yard equipment commonly used directly below active nest trees. 
Nevertheless, Swainson’s hawks continue to establish nests year-over-year at these locations, and they 
appear habituated to these background activities. 

No Swainson’s hawk nests were established in 2023 within 350 feet of Project Covered Activities. SJAFCA 
is concerned that hawks may establish active nests at the golf course in future project years (2024-2026) 
within 350 feet of planned Covered Activities, conflicting with ITP Condition 8.28. Pile driving and other 
potentially disruptive Covered Activities will likely be completed in 2023.  Covered Activities planned for 
future project years include site grading for landscaping restoration, concrete walkway forming and 
pouring, landscape installation/restoration, gate warranty testing and repairs, and electrical work. These 
activities are expected to have minimal potential to adversely impact Swainson’s hawks if they establish 
nests within 350 feet of Covered Activities in future years. Revising Condition 8.28, as proposed by 
SJAFCA, provides flexibility to avoid stop-work circumstances associated with the kinds of Covered 
Activities anticipated for implementation.   

SJAFCA’s proposed revisions to Condition 8.28 are taken in part from the Navy Drive Bridge Replacement 
Project ITP (2081-2017-067-03), signed in 2018. The Navy Drive project, which also included pile driving in 
an urban setting, was located on the San Joaquin River approximately 1.3 miles upstream from Smith 
Canal.  MBC monitored the ITP conditions of approval for Navy Drive Bridge, which included Swainson’s 
hawk nest monitoring within 100 feet of Covered Activities. Monitoring indicated no project-related 
disturbance to the active nest situated in a busy, urban setting (i.e., high background disturbance).  We 
have attached the Navy Drive Bridge ITP here as Attachment A.  SJAFCA’s current revision request is 
consistent with CDFWs authorized approach at Navy Drive Bridge. 
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GIANT GARTER SNAKE 

Current GGS ITP Condition 8.1 

8.1 Seasonal Work Restriction on Covered Activities. All Project-related in-stream work, excluding 
dewatered areas, shall be limited to the period between July 1 to November 30. Use of impact hammers 
or impact driving of any kind to install piles or sheet piles (including those on Dad’s Point) are restricted 
to the period between July 15 to November 30.  Concrete pouring and setting required to install the 
tremie plug, and all other work within the confines of the wetted cofferdam and any dewatered areas, 
shall be restricted to the period between June 15 to October 15 unless otherwise approved in writing by 
CDFW. All Covered Activities shall be conducted in a manner such that any hazardous substances or 
equipment and loose construction materials that could be washed away in an overtopping event can be 
removed within a 72-hour timeframe outside of the June 15 to October 15 work window. For purposes of 
this Condition of Approval, in-stream work does not include equipment mobilization, materials transport, 
and cofferdam maintenance, dewatering, discharge or leak inspection.  Work in upland areas is limited to 
May 1 through October 1 unless an exclusion barrier is in place per Condition of Approval 8.17.  

Requested Revisions to GGS Condition 8.1 

Please modify the last sentence of Condition 8.1 by inserting the underlined text below: 

Work in upland areas adjacent to identified GGS habitat is limited to May 1 through October 1 unless an 
exclusion barrier is in place per Condition of Approval 8.17. 

Justification for Proposed Changes to Condition 8.1 

SJAFCA has applied for Giant Garter Snake (GGS) (and Swainson’s hawk) coverage under the California 
ESA under Section 2081 of Fish and Game Code.  

SJAFCA retained Eric Hansen in 2021 to assess GGS habitat at the Project area, and to develop and 
implement GGS impact avoidance and minimization measures (AMMs) in and near suitable GGS habitat.  
Mr. Hansen identified low-value GGS habitat around the margin of Dad’s Point, and prescribed and 
directed the installation of exclusion fencing with GGS escape ports to prevent incidental take of GGS 
along the roadway atop Dad’s Point.  SJAFCA has implemented and monitored this GGS AMM approach 
during the GGS inactive period for the last 2 seasons. No GGS have been observed at the Project site since 
the start of the Project in 2019. The GGS AMM report prepared by Eric Hansen is attached as Attachment 
B.   

SJAFCA will commit to installation, maintenance, and monitoring of effectiveness of GGS AMMs on Dad’s 
Point during the GGS inactive period through Project completion. The location and alignment of the GGS 
protective fencing is shown in Figure 1. SJAFCA, and its retained subject-matter experts (MBC and Eric 
Hansen) believe the AMMs, as specified, will be protective of GGS in the highly unlikely circumstance that 
GGS may occur in the vicinity of the Project.  
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Figure 1. Smith Canal Gate Project GGS Exclusion Fencing at Dad’s Point 

GGS Exclusion Fencing (length 
of Dad’s Point to and from gate, 
implemented onsite in 2021-22 and 
2022-23 per E. Hansen’s assessment) 

Access Gate  
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Attachment A – Navy Drive Bridge Project ITP 
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Attachment B – Eric Hansen GGS Report 
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Eric C. Hansen 
Consulting Environmental Biologist 

 
4200 N. Freeway Blvd., Suite 4 Phone 916-921-8281 
Sacramento, CA       Fax          916-921-8278 
95834-1235 Mobile 916-214-7848 

 
 
Date: October 25, 2021 
  
To: Diane S. Moore, M.S. 

Principal Biologist  
Moore Biological Consultants 
10330 Twin Cities Road, Ste. 30 
Galt, CA 95632  
Office: (209) 745-1159 
Mobile: (209) 986-5862 
moorebio@softcom.net 
 

  
Re: Giant gartersnake (Thamnophis gigas) Habitat Assessment on the Smith Canal Gate 

Project, San Joaquin County, California.  
 

 
Dear Ms. Moore,  
 
This memorandum provides the results of the 29 September 2021 survey at the Smith Canal 
Gate Project (Project), located at the mouth of Atherton Cove upstream to Smith Canal, a 
Perennial drainage and tributary to the San Joaquin River within the City of Stockton, San 
Joaquin County. This survey was conducted in response to a request by the Construction 
Management (CM) Team to assess potential habitat for the giant gartersnake (GGS) and was 
directed by Moore Biological Consultants, the firm assigned to biological compliance of species 
covered by the San Joaquin County Multi-Species Habitat Conservation Plan. Potential habitat 
was evaluated using a combination of ground-level surveys, professional experience, the 
California Natural Diversity Database (CNDDB), and Geographic Information System (GIS) 
program ArcGIS 10.6 to assess the overall suitability of the site based on the prevailing 
character of the landscape, and to examine the site’s location in reference to historical and 
recent GGS occurrence records. Comments on minimization and avoidance both before and 
after October 1 (the giant garter snake construction window boundary) are also included, with 
emphasis on activities occurring during the post-September dormant season. Photographs 
illustrating the site's general character are provided in a separate photo appendix at the end of 
this document (Appendix A). 
 
The lands encompassing the Project area were evaluated in context of the full suite of suitable 
features required to support permanent populations of gartersnakes, which include: 1) 
sufficient water during the active summer season to supply cover and food such as small fish 
and amphibians; 2) emergent, herbaceous aquatic vegetation accompanied by vegetated banks 
to provide basking and foraging habitat; 3) bankside burrows, holes and crevices to provide 
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short-term aestivation sites; 4) high ground or upland habitat above the annual high water 
mark to provide cover and refugia from floodwaters during the dormant winter season (Hansen 
1988, Hansen and Brode 1980).  
 
Results suggest the Project constitutes only marginal habitat (at best), which is characterized by 
any combination of those features listed above needed to support transient GGS on a 
temporary basis, or to act as connective corridors between areas of more stable or desirable 
habitat. In this case, the relative distance to known habitat, the quality of features at occupied 
sites relative to the Project site, and the size and isolation of the Project site suggest the 
likelihood of GGS occurrence is exceptionally low. The prevailing landscape surrounding the 
Project site is entirely unsuitable for GGS. Nonetheless, it is also my opinion that in the unlikely 
event GGS should occur on the Project site, the applied Minimization and Avoidance Measures 
(MMAs) are sufficient to reduce potential take to less-than-significant levels. Justifications for 
these conclusions are provided below.  
 
Project Location and Description 
 
The Project is located at the mouth of Atherton Cove upstream to Smith Canal, a Perennial 
drainage and tributary to the San Joaquin River within the City of Stockton, San Joaquin County 
at Latitude of 37.9579, Longitude: -121.3527; County Assessor’s Parcel Numbers: 109-02-006, 
133-06-001, and 121-040-27. The Project site is bounded by the San Joaquin River to the south 
and west and bounded by the surrounding neighborhood to the north and east (see Figure 1). 
 
The purpose of the Project is to reacquire Federal Emergency Management Agency 
accreditation (revoked in 2009) and remove the Special Flood Hazard Area designation from a 
large portion of central Stockton. Construction of the Project has been anticipated to take up to 
three years from the time when construction activities begin. The Project consists of the 
following elements: 
 

1. Construction of an approximately 800-foot-long gated fixed cellular sheet pile wall over 
the course of three years to isolate Atherton Cove and Smith Canal from the San Joaquin 
River during high flow and tide events.  

2. Installation of approximately 1,660 linear feet of single-sheet sheet pile wall embedded 
within Dad’s Point, where a concrete cap will be installed on top of wall in areas where 
it is exposed. 

3. Placement of fill materials in areas to raise the elevation of Dad’s Point. 
4. Grading the crown of Dad’s Point and construction of an 8-foot-wide all-purpose road 

and a 12-foot-wide concrete paver trail. 
5. Construction of a temporary cofferdam and dewatering of the area where the gated 

fixed cellular sheet pile wall will be installed. 
6. Dredging of up to 8,650 cubic yards in the footprint of the fixed cellular sheet pile wall; 
7. Installation of sixty-four concrete-filled steel pipe piles, approximately 36 inches in 

diameter for gate construction. 
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Figure 1. Project Location and Overarching Land Cover 
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8. Forming and pouring of an approximately 69-foot wide, 69-foot long, and 6-foot thick 
reinforced concrete floor and two approximately 71.25-foot long, 22-foot high, and 6-
foot thick gate structure walls. 

9. Installation of thirty-six 36-inch steel pipe dolphin piles on the San Joaquin River side of 
the wall for protection from boats and two fender piles on both the San Joaquin River 
and Smith Canal sides of the gate structure to provide support for the concrete floor and 
walls fitted with solar-powered light-emitting diode navigation lights. 

10. Placement of approximately 4,200 tons of riprap along the banks where the wall ties 
into the banks and around the edge of the gate structure. 

11. Installation of two fishing/wildlife viewing platforms on the river-side of Dad’s Point 
approximately 36 feet wide by 12 feet deep placed on 24-inch diameter steel piles. 

12. Removal of invasive plant species, replanting with native plants on the banks of Dad’s 
Point. 

13. Installation of up to five bat boxes. 
14. Installation of a multi-use interpretive trail. 
15. Water quality maintenance via removal of floating debris and vegetation after 

construction. 
16. Ongoing operation, inspection and maintenance of the gate and associated 

infrastructure.  
 

Proximity to Known Records  
 
Giant gartersnakes have been documented within the Project vicinity, but only anecdotal 
accounts place GGS within 10-kilometers of the Project within the past 40 years. A search of the 
California Natural Diversity Database (CNDDB 2021) shows only one record within a 10-
kilometer radius of the project area (Figure 2). This record (Stockton Diverting Channel, CNDDB 
Number 55) is 30+ years old. In addition to the lapse of time since the occurrence, there have 
been significant land use changes in this area which greatly reduce the likelihood of many of 
these occurrences remain viable. Additional comments on regional distribution are described 
below. 
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Results and Discussion 
 
Results from this survey are drawn from the habitat assessment conducted on 29 September 
2021 at the Smith Canal Gate Project, San Joaquin County, California.  
 
The habitat at and near the Project is largely unsuitable due to the site’s limited size, the large 
expanses of open water, tidal influence, heavy landscape modification, human disturbance, and 
distance to known locality records. While impossible to rule out the occasional presence of GGS 
washed down from other locales, the size of the site and lack of suitable connectivity to 
otherwise suitable habitats effectively preclude the possibility of resident GGS. The landscape 
changes and urban development that have taken place in the surrounding area since the last 
CNDDB record of occurrence reduce the likelihood of GGS persistence in the region. In fact, 
only one verified GGS record (CNDDB Number 55) fall within 10km of the Project (see Figure 2). 
Patterns of contemporary occupancy and distribution of GGS is this region remain relatively 
unexplored, and intensive sampling has not been conducted to my knowledge since prior to 
2000. I acknowledge that the commercial version of the CNDDB often lacks current information, 
and I am aware of numerous GGS sightings (both anecdotal and verified) at multiple sites 
throughout the Delta (e.g., Bullfrog Marina, Middle River Near West Lower Jones Road) that do 
not appear in the CNDDB. However, most of the sightings I reference are associated with 
abundant supporting habitat features that the Project site does not possess. 
 
As mentioned above, the Project site is heavily disturbed, and what little habitat does exist is 
present on the slim bank margins below the hinge of the slope. Riprap and marginal edge 
vegetation do occur, and there is very limited emergent vegetation (common tule, 
Schoenoplectus acutus) present in a limited patch at the tip of Dad’s Point. However, these 
conditions are inadequate for supporting GGS on a permanent basis, and measures 
implemented prior to 1 October 2021 have isolated these areas from Project activities.  
 
Furthermore, earth moving, and landscape-level disturbance began on the peninsula of Dad’s 
Point well before the regulatory threshold of the GGS inactive season on October 1. Not only 
was earth-moving activity initiated or completed before the GGS inactive period, but exclusion 
fencing (including one-way exclusion funnels) was installed to prevent GGS from moving 
between the limited potential habitat to active work areas. Biological monitors have remained 
on site to inspect and maintain the integrity of the fence, and the installed escape funnels 
provide opportunities for GGS to evacuate should they become entrained in the work area. 
These measures are standard for reducing or eliminating risks prior to the onset of the GGS 
inactive period, therefore it is unlikely that GGS would be disturbed or “taken” during work 
conducted after October 1. The principal disturbance occurred before snakes entered the 
inactive period, and the AMMs established prior to GGS overwintering are expected to mitigate 
the likelihood that any GGS would be taken during any subsequent work. 
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If you have questions regarding this evaluation, the methodologies, or any of the subsequent 
comments, please do not hesitate to contact me.  I will gladly expand on any of these topics 
upon request. 
 
Sincerely, 

 
 
 
 

 
Eric C. Hansen 
Consulting Environmental Biologist 
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Example of Bankside Habitat  Gate Construction 

  

Interface with Gate Construction  Limited Habitat at the Tip of Dad’s Point  

  

Example of Disturbance Prior to October 1  Limited Bankside Habitat  
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Sheet Wall (Installed Before October 1) Escape Funnel (Installed Before October 1) 

 
 

  

Escape Funnel (Installed Before October 1) Exclusion Fence (Installed Before October 1) 

  

  
Escape Funnel (Installed Before October 1) Exclusion Fence (Installed Before October 1) 
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