MEMORANDUM OF UNDERSTANDING
DESIGNATING CALIFORNIA DEPARTMENT OF FISH AND GAME
AS PRIMARY CONTACT FOR FISH AND WILDLIFE ISSUES
' IN THE EVENT OF OIL OR TOXIC SUBSTANCE SPILLS

WITHIN THE STATE OF CALIFORNIA

Background:

Oil or toxic substance spills require rapid, efficient response and
coordinated clean up to minimize their effects on both human and
wildlife and fisheries resources. The United States Coast Guard has
been given the primary respensibility to respond to major oil or
toxic material Spill?’ﬂlthln the marine environment. The
Environmental Protection Agency has been designated the lead agency
to respond to major spills in inland areas. A Regional Response Team
plans for and facilitates the rapid response to major spills or to
spills which have no designated "responsible party." Interagency
cocperation and response is coordinated by an On-Scene-Coordinator.
from the United States Coast Guard or the Environmental Protection
Agency who_must communicate rapidly and efficiently with various
local, State and Federal agencies to minimize damage and facilitate
clean up effcrts. On occasion, the On-Scene-Coordinator may be a
designate of the "responsible party" who may also need to communicate
with agencies with natural resource trust responsibilities.

Trust responsibilities for certain wildlife resources and their
habtitats, in the event of an oil or toxic spill are clearly given to
the U.S. Fish and Wildlife Service (Service) through several
legislative acts and regulations associated with the acts
(Comprehensive Environmental Response Compensation and Liability Act,
Clean Water Act, National Oil and Hazardous Substances Contingency
Plan). The California Department of Fish and Game also has trust
responsibilities for wildlife and fisheries resources within the
State boundaries under various State statutes. Because of
overlapping areas of responsibility for certain endangered species,
migratory birds and migratory fishes which may be impacted by a spill
event, both agencies are responsible for responding. To facilitate
the most efficient and effective coordination of response to an
ongoing operation being conducted by the On-5cene-Coordinator, a lead
agency represented by a single individual coordinator should be
designated as the primary contact for advice concerning fish and
wildlife resources during a natural resources emergency situation.
Additionally, issues of resource commitment and legal permits to
handle wildlife need to be addressed as well as cooperative roles in
damage assessment to natural resources.
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(a)

(B)

Purpose:

The purpose of this Memorandum of Understanding between the
Service and California Department-of Fish and Game is to -
designate for the On-Scene-Coordinator a primary contact person
who can respond within certain designated limits of authority
concerning fish and wildlife resources in the event of an oil or
toxic material spill within the State of Callfornla and its
coastal habitats.

The specific provisions of this Memorandum of Understanding are:

(1) California Department of Fish and Game will designate a
primary contact person- for the On-Scene-Coordinator. The
. primary contact person will advise on and coordinate
zctivities-related to fish and wildlife problems resulting
from a spill and: :

{a) Give advice and direction to minimize or prevent
damage to wildlife resources during clean up
operations.

.{b) Locate, select and coordinate efforts of qualified
: private groups to collect and care for injured birds
or mammals and oversee the adherence to permit

- - conditions for both Federal and State wildlife permits.

(c)} Immediately contact appropriate Service area response
coordinators and the Environmental Contaminants
Coordinator, Regional Office and inform them of the
spill event if migratory birds, endangered or
threatened species or Service-administered lands are
threatened or impacted.

{d) Cont1nue to update the above personnel of szgnzfzcant
happenings related to the event.

{e) Maintain close communications with the designated
Service field response advisor and communicate action
requests by the Service to the On-Scene-Coordinator or
from the On-Scene-Coordinator to the Service
representative.

{

rn

) Subject to permit, reporting, and other requiregzents
of Federal law, provide for the collection of samples
or data on impacted wildlife during salvage or
emergency operations so0 that an accurate damage
assessment may be generated.
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(2) The Service will designate a secondary contact person.
for the On-5cene-Coordinator, who will advise and
coordinate with the California Department of Fish and
Game primary contact person on activities related to
wildlife and fisheries resource problems resulting from
a spill and specifically:

(a) Will act as. the primary contact only if the
California Department of Fish and Game designate is
unavailable to carry outvassigned activities.

(b). wWill coordinate -arrangements for entry to and use
of resources of National Wildlife Refuges and/or
other Service administered facilities.

. / s
(e¢) Will provide coordination with specialized Service
- groups such as the Sea Otter Recovery Group and the

National Wildlife Health Center, which have unique
technical knowledge, training, equipment or
facilities that may be valuable in the emergency or
for assessing damages to natural resources by the
spiller. '

{3) Additionally, the Service will expeditiously review and
act upon applications for necessary Federal permits to °
recover and provide temporary assistance to migratory
birds affected by the spill. Such permits shall be
applied for by the California Department of Fish and
Game primary contract person. Bird rescue organizations.
under the direct control of the California Department of
Fish and Game or employed by or uander contract tec the
California Department of Fish and Game, may carry out
the activities authorized by the permit. The Service
will expeditiously review and act upon applications from
qualified treatment centers for permits to authorize
care and treatment of endangered or threatened species.

(4) California Department of Fish and Game and the Service
will work cooperatively to assess damages to natural
resources including but not limited to the Department of
the Interior Type A and Type B damage assessment
regulations developed under the Comprehensive
Environmental Response Compensation and Liability Act.
Data will be developed and cooperatively shared to
document clean up and natural resource damage liability
costs and recover these costs from the spiller.
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(C) Limitations:

(1) Nothing in this Memorandum of Understanding shall be
interpreted to conflict with or to be inconsistent with
any statute, regulation, or other provision of law
applicable to the California Department of Fish and Game
or the Service. The Service will carry out the duties
of primary contact person in those instances wherein the
protected species receives Federal but not State
protection or as requested by either the California
Department of Fish and Game or Department of the
Interior.

(2) Implementation of this Agreement by the Service shall be
subject to the limits of appropriated funds.

(3} NRo commitment of Service funds to the California
Department ©of Fish and Game shall be made with regard to
any spill or planning operation without express written
‘agreement to that effect. Likewise, no commitment of
California Department of Fish and Game funds shall be
made with regard to spill or planning operation without
express written agreement to that effect.

(D) This agreement may be canceled be either party by providing
30 days prior written notice to the other party or by mutual
agreement. 1 '

In witness whereof, the parties have executed this Memorandum of
Understanding (Agreement) as of the day and year last below

written.
Director, California Department of Fish and Game Date

. /

‘ -
Q/ Sé_., b 3558
dctirz Regional Diredtor, U.S. Fish and Wildlife Service, Reg 1, Date




COOPERATIVE AGREEMENT BETWEEN
THE CALIFORNIA DEPARTMENT OF FiISH AND GAME
AND
THE U.S. FiSH AND WILDUFE SERVICE

Endangered and Threzisned Fish, Wide and Plargts

-'f.t

-"-~" This Cooperative Agreement is entersd Into pursuant to Section 8(c) of the Endangerad Spacies A

ot 1873, as amended 16 U.S,C, § 1531-at seq (hersinalier refarred 10 as 'the Act), and the
CaMomia Endangered Speciss Act of 1884 (CESA), Spacies Pressrvation Act of 1870, and Caltfcrnia
Native Plant Protection Act of 1977, betwsen the U.S, Fish and Widiie Service, U.S. Departmant of
the interfor, and the Caffomia Department of Fish and Game. Hersinahar, the pamties shall be
refarad 10 as "“USFWS', and "CDFG* respectively,

WHEREAS, the Congress of the United States has found that there are resident species of fish,
wildiiia and plarts which are In danger of extinction and that these species of fish, wikifte and
ptants are of aesthetic, ecological, aducational, scientilic, economic, and othar value to the Natich
and is peopie;

WHEREAS, the purposes of the Act are to provice a means whersby the ecosystems upon which
endengerad and thraatened fish, widiife and plamts depsnd may be consenved, to provide a
program for the conservation of such speciss, and to take such steps as mey be approprias o
achizve the purposes of the various treatiss and conventions reiztsd to the conssivaton of fish,
wildilfa and plants; :

WHEREAS, the Congress of the Unltad States has decizrad that encouraging the States and other
Interested parfies, through Federal financial essistance and & gystem of incantives, to develop and
maintain conservation programs which meet natlonal ard iMsmational standards as expesssd In
the said Endangered Species Act ks a key to mesting the Nation's Intemational commimants and 1o
better szfeguarding, for the bensiit of all cittzens, the Natlon’s hertage in its fish, witdiZs and plants;

WHEREAS, the Secratary of the Intsrior has dsisgated his responsbifiias under the Act to the
Director, USFWS; : :

WHEREAS, the Director, USFWS,dummmarmmcbopamﬂnmasmemhrmpuma
of assisting in the implamantation of the endangsrad and threatensd fieh, wildilie, and plam
consaivation program of the State of Caffomia for those species undsr his jurisdiction;

WHEREAS, the State of Calfomia acting thvough the CDFG, wishes to administer s program for the
conservation of endangered, threataned and rare fish, widite and plants In harmony wikh the terms
and spirlt of the Act;

WHEREAS, the parties agres that programs of the Stals of CaMfomia are designsd 1o assist in the
conssrvation and recovery of resicent endangared and threstened and rare fish, wikiite and plarits,
and that & is the mutual desire of the COFQ and the USFWS to work In harmony for the comman
purposes of planning, developing and condlutting programs to protect and enhance populaticrs cf
mwmmwmmamwmm.mmmwmmmu
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pnTiereas, the Director, USFWS, has the statutory and adminisirative responsibility to esiablish

¥ programs for the conservation of endangered and threatened fish, wildife and plants which are
under his jurisdiction to provide periodic review of the State program at no greater than annual
intervals; to provide funding to that program as such funding is available and in accordance with
the terms of the Act, to provide coordination among the programs of the various States; and to
exchange with the CDFG such biological data or other information which may result in the
enhancement and recovery of endangerad, thweatenad and rare fish, wildlife and plants;

WHEREAS, the CDFG has a statutory responsibility 1o conserve endangered, threatened and rare
fish, wildlife and plants which are resident in the State of Calformia. Resident wilkdiife species is
defined for purposes of this Act in 50 CFR Pait 81 (40 FR 47509, OcL 9, 1975) and plant species
as included in the temn *species” under amended definitions; and

WHEREAS, the CDFG (a) has the authorily to conserve resident fish or wildiife and plants
determined by the State agency or the Secretary to be endangered, threatened or rare; (b) has
estabished an acceptabie conservation program, consistent with the purposes and policies of the
Act, for all resident fish, wildife and plants in the State which are deemed by the Secretary 1o be
endangered and threatened and has fumished a copy of such a program together with all peninent
details, information, and data requesied by the Secretary; (c) has the authority 10 conduct
investigations to determine the status and requirements for survival of residem fish, widlife and
plants; (d) has the authority to estabish programs, including the acquisition of land or aquatic

" habitat or interests therein, for the conservation of resident endangered, thraatened or rare fish,
wildlife and planis; and {e) has provided for public participation in designating resident fish, wildite
and plants as endangered, thveataned or rare;

Now therefore the parties agree as follows:
1. Cooperative Program

(@ The COFG will cany out the activities identified in s program for the benefit of the

endangesed, threatened and rare fish, wildlife and plants which are resident in the State
of Cafifornia.

(b) The Director, USFWS, may agree with the State to provide financial assistance for the
impiamentation of an acceplable project for the conservation of endangered and
threatened fish, wildlife and plants. Such financial assistance will require the submission
of an Applcation for Federal Assisiance and the successful negotiation of a Project
Agreement. These will comply with the Secretary’s Rules and Regulations 50 CFR Parnt
81, (40 FR 47509, Oct 9, 1975), and the USFWS Federal Aid Manual

(c) As a pant of this cooparative program, the law enforcement authorities of USFWS and the
CDFG shall cooperate in the detection, apprehension, and prosecution of wiolators of the -
Act or State law inteixled 10 consafve endangered, threatened and rare fish, wildiie
and planis.

() As additional species of resident fish or wildiife and piants in the State of Califomia are
listed as endangered or Yweatened by the USFWS or endangered, threatened or rarz by
the State, the panties agree to cooperate in the developmaent of programs and projects for
the benefit of such species.

(=) It is understood that any Federal funding pursuant to Section 6(d) of the Act is contingent
on the continued imptementation of an adequate and active program for the consarvation
of tederally listed endangered and threatened fish, wildlife and plants that are residert in
the State of California as defined in 50 CFR Part 81 (40 FR 47509, Oct 8, 1975). If the
program for the conservation of such fish, wildlite or plants is determined by the Director,

-~

\—/
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(@

USFWS, 1o be Inadequate or Inactive, this Agreemsnt and funding shall be terminaied in
accordance wkh Sections 5 and 7 of this Agresmsnt.

As pan of the listing process pursuant 10 Saction 4 of the Act for the detarmination of
sndangered and ttveatened fish, widiife and piants, and of critical hsbRar for Federaly
Bsted endangered or ¥weatened species, the paities agree to exchange biological and
other daia as necessary to fachitata such determination by the Direcior, USFWS.

As part of the Interagency cooperation and consultstion process, provided for by Section
7 of the Act and Section 2095 of the CESA, the partias agree to exchange Iﬁomutmau
appropriats, during thelr respective consulstion processss. i

2. Permhs

(a)

{®)

(c)

QGeneral Rule

The CDFQ agrees not 10 engage In, or lssue a permit authorizing the taking of resident
federally listed endangered or thrsatened fish, wildlife or plants as defined In 50 CFR Pan
81, (40 FR 47508, Oct 9, 1875) withowt prior lssuanca of & permk (o the appicant by the
Director, USFWS, axcept as authorizad in subsecton 2(0), {c), or (d) of this Agraemisnt,
pursuant to a spacial rule in 50 CFR § 17.21.

Any qualfiad empioyea or agent (contractor to the COFG for implamentation of specific
racovery actions) of the COFG who is designated by that Agency for such purposes,
may, when acting in the course of his official duties, take any resident fecerally Isted
sndangsrad or threatenad fish, wikiiife or plant for consaivalion purposes that are
consistent wkn the Coopéerstiva Agreament anc any approved Appicstion for Feceral
Assistance aitached therstc, or any recovery recomimendaiions in draft or recovary plans,
provide that such taking Is not regsonably anticipated to result in:

{1)- the desth or parmanent disebiing of the speciman;

(22 the removal of the specimen trom the State of Calfornis;

(3) the introduction of the specimean or any of s progsny Into an area beyond the
historical range of the speciman; or

{4)  the hokding of the spacimen in captivity for a period of more than 45 consscutive
days in the csse of animals; and

(£9] Mtrnam&ymyadwwmww;subsemWatanyﬂmeba
temporarly suspendsd for a pasticular projact or that pan of the conservation
_program by writtan noiffication by the Regional Director, USFWS, upon his recsipt
and determination that there is substartial evidence demonstrating the COFG 18
using this authcilly for purpossa iInconslstet with the purposss of tha Act. Such
suspension will not be imposed uml aftar consukation between the Regional
Direcior, USFWS, and COFG. Upon netification of the temporary suspension and
the reasons thersiors, the COFG may request from the Dirsctor, USFWS, an
OpPPOIUNRY 10 demonstala campliance with the purposas of the Act.  The Director
shall promptly consider the evidance so submitad by the CDFQ and either reeffirm
the conciusion of the Regional Director, USFWS, and revoke the atthoriy
temporarily suspendad pursuant to this subsection, or reverss the conclusion of

the Reglonal Director, USFWS, and reinsiate the authority temporariy suspsnded.

Emerpency Provisions

Any employes or agent of the CDFQ who 18 designaied by that Agency tor such
purposss may, when acting In the course of his official duties, take fedsraly kstad
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sndangersd and thrastaned fish, wildiife or plarts without a permit # such action Is
necassary 1o;

(1) ald a sick Injured, or orphaned specimsn; or

(2) disposs of a dead specimen; or

(3) sahaQe a plant or deac animal spscimen which may be ussful for sclenzfic study;
or

(4) remove specimans which constitute a demonsirabie, but nondmmediate twaat to
human safsty, provided that the taking s dona In a humane manner; the taking
may involve killing or Injuring animals only f R has not besn reesonably possibia to
eiminate such threat by bve capturing and releasing the spscimen unhanmed In
remote area; or

(5) detand his own ife or the lives of others.

Any taking pursuant to this subsacticn 2 (c) must be raported in writing wkhin 5 deys to
the Regional Director, USFWS, for transmission to the DMslon of Law Enforcamant,
USFWS, In Washington, D.C. The speciman may only be retained, disposed of, or
sakvaged In accordancs with directions from the USFWS.

Records
The CDFG agress 1o maintain records of

1) the faderally fundad projects for the consarvarion of endangerad thveatened rars fish,
wildite or plarts in accordance with Chapxsrs 4 and 5 of the USFWS Faderal Aid Manuat;and
mmmdmdmmummwwwwmm
wildi™e or planis taken by Staie employses or agents pursuant to 50 CFR § 17.21(c)(5)
17.31(b):.samandadmemmunwposesmwﬂcrmaywemmkmmdww‘aﬁfes
or permanantly disabiing injuries resutting from the taking. -
Notificgtion  _
The'CDFG agress to Infform the USFWS of any change in circumsiancss that could cause the
stata program to be In nonconformance with the requirements of Secton 8(c) of the ActL
Included without imitation are changes I the COFG's relevant constitutionsl, stantory, of
reguiatory atthorty, The CDFG shal promptly furnish the USFWS with an assassment of the
effact of such a change on the State's abllity to remain In compliance wh the requirsmerss of
Section 6(c} of the Act. The Director, USFWS, agress to notlly the State of al reguiaticns and.
rulemakings made pursuant to the provisions of the Acz, that might affect the State's progam.

Effective Date and Renewz!

(a) This Agreament shall becoma effective whan signad by the Regional Direcior, USFWS,
and the Directoy, CDFG, and may be renswed in the
Jmmamywmcwemmmmusmmmmm {1)
addiions and/or deistions to the Federal and State ¥sts of endangerad, thregtaned, and
rare fish, wildia or plaris which are residemt In the Stats; (2) a memorandum of law
anglyzing any changes in the COFQ's statutory suthorly for endangared, threatensd and
rare fish, wiici¥s or piarts which wers made sincs the date of the previous program eub-
missson.  This memorandum shall also analyze the application of Stais law to any
resident fish, wild®®e or plant species that have been addad to the Federal ancangsrad
and trazisnad species It sinca the dsis of the previous program submission; (3) a st
of any substantial changss in the Stata’s endangerad, threatensd and rars fish, wiktia or
plant conssivaton programs since the data of the previous program Submission; (4) 8
detailed cescription of the number of specimens of each specias of federaly Bstad

[
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Endangered and Threatsned specles taken by State empioyees or agenis pursuant to 50
CFR § 17.21(c)(5) and 17.31(b) as amended, the conservation purposss for which they
were taken, and any monafties or permanently disabling Injurlas to them resulting from
the taking: and (5) coples of such repons the CDFQ@ has preparad since the previous
%ram accomp&srnwm for residsnt, federally ksied sndangersd and threataned

85,

(b) USFWS will on or before October 1st of each year, notify the COFG in wrking sither that
the Cooperative Agresment is renewed effective October 2ist of that ysar, or that the
COFG endangered and threatened fisti, wikdife and plant consarvation program or
authoritles are not In compliance whh the criterla of Section 6(¢) of the Act, and uniess
approprigte changes are mads by June 30th of the foliowing year, this Agreement shaill
ba terminatsd,

(¢} Fumepurpousdmhucrmwmase'predouspmgmnsMIss!Wmemnm
the program submission of (1) the original Cooperative Agresment and amendmeris or
(2) the most recent renewz! appficaton for the Cooperative Agreameit, whichover Is iater
in ima.
6. Amendmeant

This Agreamant may be amended at any tims with the concurrancs of the signatory parties.

7. Termingtion
This Agrsament may be terminatad: (a)bymmwm(b)bvm CDFQ upon 60 day
writtsn notics to the USFWS; or (¢) notwithstanding the renewal provisions In Section 5(b} of

this Coopsrative Agreement, by the USFWS upon 50 days wrtian notics to the sigratory pany
for the State of CaHormia from the Regional Dirsctor, USFWS, stating that the State’s
endangersd and threatsnad fish, wikili’e or plant conservation program is no longer In
comphiance with the criteria of Section 8(c) of the Act or that the Stats has vioisted a provision
of this Agreement. The COFG may submk a written request for review to the Diracior, USFWS,
within 30 days of recsipt of the termination notics. The Diractor, USFWS, will consicar all
evidence submlttad by the COFG in ks request for eview and elther realfirm the conciusion of
the Regional Director and tenminats this Agreemant at the end of the 80-day natification pericd,
or reve’se the conciusion of the Reglonal Direcior and revoke the notice of termination. Al
Federal funds which have besn cbiigatsd to but not expendsd by the COFQ as of the data of
the tarmination notice shall be retained by the USFWS for realiocation pursuant 1o Sectlon 6(d)
of the Act, uniess: (1) those funds are speciicslly approved by the Regional Dirscior for
axpanditure before the date of aczual termination; or (2) the notica of termination is revokad by
the Director, USFWS, .

AUG 28 1991 W i s i A9

Data o Dirsctor
Calfornia Department of Fish and Game

JUN 2 jogl >\ WILLIAM E. MARTIN
Date S o KefigRagional Dirsctor \
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United States Department of the Interior :
FISH AND WILDLIFE SERVICE

911 NE. 11th A '
Pu‘dand.Oreg;n 97;';2131 Lo /‘?ﬁ—

In Reply Refer To:
FWS/AFF/FA

February 9, 1994

Boyd Gibbons, Director

California Department of Fish and Game
1416 Ninth Street

Sacramento, California 94244-2090

Dear Mr. Gibbons:

We appreciate your January 25, 1994 letter that provides information for
renewal of the Cooperative Agreement between the Califormia Department of Fish
and Game and the U.S. Pish and Wildlife Service (Service) as reguired for the
continuation of the Section 6 Grant Program of the Endangered Species Act.

The necessary information has been supplied pursuant to Section 5(a) of the
Cooperative Agreement. By fulfilling the requiremeats of this Section of the
Agreerent and also Section 6(c) of the Act, the Cooperative Agreecent can be
renewed for another year.

Enclosed is a copy of approved Grant Proposal Amendment 9 (Form 424). This
Anendment requests the continuation of Project E-2, Statewide Endangered,
Threatened and Rare Species Program and provides a list of proposed projects.

Please understand the approval of the Form 424 along with the remewal of the
Cooperative Agree=ent only completes the eligibility requirements to

participate in the Section 6 Grant Program of the Endangered Species Act.

Funding and recovery actions funded are contingent on appropriations froa

Congress and the recovery needs and priorities as determined by the Service,

State and other responsible agencies. When final selections have been nade

from the proposed projects submitted by your and other state agencies, you e
will be notified of the projects funded for California with Fiscal Year 1994
Section 6 funds.

If you have any questions, please contact Tom Williams at (503)231-6273.
Sincerely,

s

/<t Donald V. Friberg
Deputy Assistant Regional Director
Division of Federal Aid

Enclosure
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