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Dredge Mining in California.

California Department of Fish and Game Date: May 7, 2011
Att. Mark Stopher

Suction Dredging Program Draft SEIR Comments.

601 Locust st.

Redding, Ca. 96001

Dear Mr. Stopher

Public Lands for the People (PLP) is a non profit organization dedicated to keeping the public lands
and the rights to use those public lands in the hands of the general public. We have a constituent
membership throughout the United States of some 40,000, many who reside in California. PLP would
like to thank the California Department of Fish and Game (DFG) for allowing us the opportunity to
present our views and comments on the DFG’s SDEIR regarding suction dredge mining.

PLP and I were participants in the rule making process that created the current Suction Dredge
Regulations for suction dredge mining in the state of California in 1994. PLP feels that the scientific
studies on the deleterious effects of suction dredging that have been done since the1994 Final
Environmental Impact Report (FEIR) only reinforces the fact that suction dredge mining is rarely
deleterious to the environment if the regulations that are currently in place are adhered too.

Some of my personal reference are: [ have been suction dredging since 1979. I have been declared as
an expert witness on suction dredging in a court of law. (US v Donald Eno). I have also trained
people to suction dredge over the years in the United States and the Philipines.

PLP would also like to introduce a few studies and assertions both new and old that were not
addressed in the 1994 FEIR, which concluded that if the regulations were adhered to, suction
dredging activities would not be deleterious to fish, fish habitat or their surrounding environment.

Arecent 2003 study by Peter B. Bayley,
Response of fish to cumulative effects of suction dredge and hydraulic mining in the Illinois subbasin,
Siskiyou National Forest, Oregon, concluded:

“The statistical analyzes did not indicate that suction dredge mining has no effect on the three
responses measured, but rather any effect that may exist could not be detected at the commonly used
Type I error rate of 0.05. The fact that the analysis was able to detect a negative effect of another
mining process, HM, on native salmonids, is an indication of the long-lasting effect that hydraulic
mining has had on the environment, particularly on riparian zones and floodplain sections in



geomorphically unconstrained reaches.”

“The reader is reminded of the effect of scale. Localized, short-term effects of suction

dredge mining have been documented in a qualitative sense. However, on the scales occupied by fish
populations such local disturbances would need a strong cumulative intensity of many operations to
have a measurable effect...”

The DFG DSEIR dwelled on the negative aspects of the scientific studies and still come up with
insignificant findings, imagine what the DSEIR would have determined had they addressed all of the
more positive aspects of the studies. This negative approach assures PLP that the motive of this
DSEIR is politically motivated and not scientific. Below is a short list of additional studies that have
been done concerning the effects of suction dredge mining on fish and aquatic species. The following
are a few more positive quotes to summarize their findings:

"The results from Resurrection Creek indicated that there was no difference in the macro-invertebrate
community between the mining area and the locations downstream of the mining area in terms of
macro-invertebrate density and taxa richness. The sampling was done 35 days after mining had been
completed for the season and shows a rapid recovery of the mined areas." (The U.S. Environmental
Protection Agency —2001.)

"Dredge tailings are often referred to as good salmonid spawning substrate. In the Trinity River,
chinook salmon have been observed spawning in the tailing piles of suction dredges ( E. Miller pers.
comm. ). Steelhead in Idaho streams have been reported to spawn in gravels recently disturbed by
human activities ( Orcutt et al. 1968 ). In the American River , Prokopovich and Nitzberg ( 1982 )
have shown salmon spawning gravels have mostly originated from old placer mining operations."
(Hassler, Somer & Stern 1986)

"Anadramous salmonids held and spawned in Canyon Creek in close proximity to suction dredge
activity. During the 1984-1985 spawning season, fall-run Chinook salmon, coho salmon and
steelhead spawned in areas actively dredged during the 1984 dredge season (fig.). In August 1985,
spring-run chinook salmon and summer-run steelhead were holding near areas where suction dredges
were being operated (fig. 23). During the 1985 spawning season, fall and spring-run chinook salmon
spawned in areas actively dredged during the 1985 dredge season (fig. 24)." (Hassler, Somer & Stern
1986)

"If dredge mining regulations were expounded upon and miners were made aware of the in stream
habitat needs of salmonids, the most serious impacts of suction dredge mining could be reduced.
Suction dredgers may even be able to enhance certain areas of the channel for rearing and spawning
fish, if some of the limiting factors of a reach of stream are identified (ie. cover, woody debris, low
velocity refuges, clean gravels). In Canyon Creek, current CDFG suction dredge regulations eliminate
conflicts with salmonid spawning, incubation, and fry emergence by restricting mining to summer
months. The 15.24 ¢m maximum aperture size for dredges is appropriate since stream substrate is
large, but larger apertures may be too disruptive in the small channel." (Stern 1988)

"Fish and invertebrates displayed considerable adaptability to dredging, probably because the streams
naturally have substantial seasonal and annual fluctuations (Moyle et al. 1982). These fluctuations, in
the form of flushing winter flows, can greatly reduce the long term impact of dredging. Even during



the relatively mild winter of 1980/81, high flows still filled the hole created by dredging on NFAR
with a sand and gravel mixture and eliminated all sand from the main streamed. After the high flows
in winter and spring of 1981/82, no substrate changes caused by dredging in the previous summer
were evident on Butte Creek. Saunders and Smith (1965) observed a quick recovery in the trout
population after scouring of a heavily silted stream, which, along with the quick
temporal recovery of stream insects seen in this study, implies that suction dredging effects could be
short-lived on streams where high seasonal flows occur." (Harvey 1986)
"...dredge mining had little, if any, impact on water temperature." (Hassler, Somer & Stern 1986.)

"Although distinct to even the most casual observer, dredge plumes in Canyon Creek were probably
of little direct consequence to fish and invertebrates. Suspended sediment concentrations of 20,000 to
100,000 mg/l which impact fish feeding and respiration (Cordone and Kelly 1961) greatly exceed the
highest level of 274 mg/l measured in Canyon Creek. In general, dredge turbidity plumes were highly
localized and occurred during midday which is not a peak feeding period for steelhead (Moyle 1976).
Laboratory studies by Sigler et al. (1984) found that steelhead and coho salmon preferred to stay in
channels with clear water, and turbidities as little as 25 NTU's caused a reduction in fish growth. In
contrast to Sigler's results, young steelhead in Canyon Creek appeared to seek out dredge turbidity
plumes to feed upon dislodged invertebrates even though clear flowing water was available nearby."
(Stern 1988)

"In the 1997 permit, EPA defined a small suction dredge as those with nozzles less than or equal to
four inches. EPA is proposing to redefine the small suction dredge range as less than or equal to six
inches. Information provided in EPA’s suction dredge study and the United States Geological Survey
(USGS) study support the conclusion that there are local but short term effects on both water quality
and macroinvertebrate communities in the mining areas. On the Fortymile River, dredges larger than
those proposed under this GP showed that turbidity was reduced to background levels within 250 feet.
It is expected that small dredges would have even less impact on the downstream receiving water
quality." (U.S.EnvironmentalProtectionAgency2001.)

It is PLP's position the DFG DSEIR has been twisted and skewed to a point that it is all but
prohibitive on the suction dredging community and is in some cases totally prohibitive. For this
reason the following comments will attempt to address those assumptive DFG errors and prohibitions.
It would be near impossible for a suction dredge miner to comply with the proposed regulations and
still maintain a commercial venture or to make a living or even supplement his income.

§ 21166. SUBSEQUENT OR SUPPLEMENTAL IMPACT REPORT; CONDITIONS
When an environmental impact report has been prepared for a project pursuant to this division, no
subsequent or supplemental environmental impact report shall be required by the lead agency or by
any responsible agency, unless one or more of the following events occurs:

(a) Substantial changes are proposed in the project which will require major revisions of the
environmental impact report.

(b) Substantial changes occur with respect to the circumstances under which the project is being
undertaken which will require major revisions in the environmental impact report.



There have not been any substantial changes in the methods or operations of suction dredge
mining nor has there been any substantial changes in the scientific studies that address the
effects of suction dredge mining.

(c) New information, which was not known and could not have been known at the time the
environmental impact report was certified as complete, becomes available.

PLP must ask the DFG to bring forth the new information on harm to the Coho Salmon, that was
asserted in testimony by Banky Curtis and Neil Manji in the original Karuk court case. This
information has not been given even in a discovery motion on the new environmental impacts related
to suction dredge mining since the 1994 EIR? Otherwise DFG must be in violation of above code
and probably guilty of fraud on the court.

Mineral Resources

Introduction

The purpose of the “Mineral Resources” section is to identify and evaluate the potential for the
project to adversely affect the availability of known mineral resources. The mineral resources of
concern include metals, industrial minerals (e.g., aggregate, sand and gravel), oil and gas, and
geothermal resources that would be of value to the region and residents of the State.

EIR

[101The mineral resources impact analysis should focus on the potential loss of availability of the
mineral resource due to land use conversions. Loss of access to mineral resources would primarily
be the result of conversion of lands underlain by these resources to other uses, or within close
proximity to the resources, such that the construction and occupancy of the project would restrict or
eliminate safe and environmentally sound measures to implement extractive operations. Loss of
access could also be the result of changes in land ownership (e.g., non-renewal of a lease where
active mining is occurring). Loss of access to mineral resources for the purposes of future extraction
could be considered to be primarily an economic issue. According to CEQA Guidelines Section
15131(a)

Standards of Significance
Would the project: Result in the loss of availability of a known mineral resource that would be of
value to the region and the residents of the State?

Result in the loss of availability of a locally-important “mineral resource” recovery site delineated
on a local general plan, specific plan, or other land use plan?
3.3.15-3

Yet, to comply with the Mining Laws the DFG will most certainly have to allow the miner to do
individual mitigation in many circumstances for special uses. This is of coarse something the DFG
seems completely oblivious to since they believe that they have discretion to deny, which of coarse
they do not.

The only locatable mineral on the majority of un-patented placer claims held under federal law is
placer gold, which is naturally concentrated in stream or river bed gravels, and usually no where else
in worthwhile amounts. The only economically viable means to profitably recover placer gold in
stream or river gravel is by “suction dredge mining”.



Has it ever occurred to the DFG or Horizon the a man who is prospecting or mining has a duty to
sustain his livelihood or the livelihood of his family, it is extremely important for miner to
supplement a substantive income for survival.

Accordingly, suction dredging is the “Highest & Best Use” of river placer mining claims. As a
matter of fact, it is only viable use, as no other mining method is practical, economical, profitable or
environmentally sound.

When the only viable use of an un-patented placer mining claim is by suction dredging, arbitrarily
prohibiting that use (even temporarily) effects a complete “taking” of all economic benefit the owner
could derive from it, for the duration of the ban.

The Fifth Amendment to the United States Constitution, made applicable to state and local
governments by the Fourteenth Amendment, prohibits the government from taking private property
for public use without just compensation.

The DFG made it quite clear at the Public Action Committee Meetings (PAC) and the Public hearings
through out the state that they were not interested or willing to address or listen to any parts of mining
law or rights violations to the miners possessory interests. PLP maintains that is necessary to address
these laws in their comments and will do so. The reason is quite clear to us that if we do not, we will
not be preserving our standing to sue if litigation is required to resolve our many issues.

Regardless of the DFG decision that the mining laws do not apply to the present DSEIR for suction
dredge mining, the fact is that the proposed and final regulations outcome are the instrument of how
the DSEIR has been addressed and presented to the community. It is PLP's contention that by the
DFG not taking under consideration the effects of the legal end result of the DSEIR and FSEIR, DFG
has ignored the basic protections to preserve the Constitutionally protected property rights afforded
the suction dredge mining community under state and federal laws. For the DFG to avoid addressing
these state, and federal laws and Constitutional protections in the California Environmental Quality
Act (CEQA) document and not consider the outcome of those unlawful violations in the the SDEIR is
fatal to the end result of the FSEIR.

DFG and Horizon both address that conflicts with other recreational uses has been a problem, so they
attempt to mitigate the suction dredger to avoid this problem. It may interest the DFG and Horizon
know they have their shoes on the wrong feet. It is well known fact that it is the agencies job to
prevent other users from interfering with the mining claimants operation, not the other way around. It
is explained full in:

FN6. Cf. ed States v. iS ada 2d at 1286: e event that public use interfe
with prospecting or mining activities * * * [tjhe mining claimant can to the ing feder.
X - e - i oin ctivity "

b ic use whi | if uns s

The DFG DSEIR is lawfully supposed to be based on facts. Fact, there is no such thing as a
recreational miner in the state of California or in federal law. The whole DSIER is flawed based upon
the DFG classification that suction dredge miners and suction dredge mining are addressed as
recreational. I defy the DFG to provide any California State or any Federal Law that addresses



suction dredging or any other form of mining as a recreational activity. DFG and other agencies
categorize small scale miners and suction dredgers as recreational so that they can treat them as
recreational and ignore all granted rights under the mining law of 1872 as amended.

For the DFG to treat mining activity as a recreational activity instead of Congressionally Granted
Right in this DSEIR, will in PLP's opinion, be one of the major down falls of DFG environmental
document in the end. While you and others are in the process of learning your job, either in a school
or in house, should we also include what you do as recreational? PLP demands that DFG remove the
word recreational from their DSEIR and address the miners as holders of Mineral Estates in the
FSEIR.

Just because many small scale miners, through ignorance of the laws refer to themselves as
recreational does not mean that DFG should continue the abuse of the misclassification of the
difference between a granted right and a recreational activity. Not being a commercial miner does not
make a person recreational. In most cases in mining, not being commercial is because lack of
knowledge or lack of a sufficient mineral deposit. This is called prospecting and not recreational.
Instead a prospector is in possession of, Pedis Possessio.

For a miner to own a mining claim is not the only way the proposed regulations create a taking of
granted rights and possessory interest. The granted right starts long before a miner files a claim. The
grant starts with "prospecting”, it is called "Pedis Possessio", in possession of your footprint or where
you stand on the public lands.

PEDIS POSSESSIO

PEDIS POSSESSIO. "A foothold, an actual possession. To constitute adverse possession
there must be pedis possessio, or a substantial enclosure. 2 possession there must be
pedis possessio, or a substantial enclosure." 2 Bouv. Inst. n. 2193; 2 N.

Law of Possession
The doctrine of pedis possessio, which evolved from the customs of miners, has achieved statutory
recognition in the Federal law as the "law of possession," 30 USC 53 (1976)

The literal meaning of pedis possessio is a foothold, actual possessio. Black's law Dictionary, 1289
(rev.4th ed. 1968). This actual occupancy must be distinguished from constructive possession...

Pedis Possessio and the Supreme Court

The classic discourse on pedis possessio is found in Union Oil Company of California v. Smith, 249
US (1919) in which the theory was recognized that if a qualifies person peaceably and in good faith
enters vacant, unappropriated public domain for the purpose of discovering a valuable mineral under
the mining laws -- while he is so searching, he may exclusively hold the place where he is working
against those having no better right. In other words, to qualify for rights of pedis possessio the
claimant must physically occupy the claim while excluding rival claimants and diligently in good
faith attempting to make a discovery. In Union Oil Co. of California v. Smith, supra, at 346-347, the
United States Supreme Court stated:

"... For since, as a practical matter, exploration must precede the discovery of minerals, and some



occupation of the land ordinarily is necessary for adequate and systematic exploration, legal
recognition of the pedis possessio of a bona fide and qualified prospector is universally regarded as a
necessity."

The doctrine (and Maley) goes on to say that if the occupancy is relaxed, the "prediscovery rights" are
lost. "Failure to maintain such occupancy may open your claim to location by others."

A little thing called Pedis Possessio.

Page 249 U. S. 346

1896; Union Oil Co. (on review) 25 L.D. 351, decided November 6, 1897. It was in order to obviate
the effect of the former of these two decisions that Congress passed the Act of February 11, 1897, c.
216, 29 Stat. 526, which declared:

"That any person authorized to enter lands under the mining laws of the United States may enter and
obtain patent to lands containing petroleum or other mineral oils, and chiefly valuable therefor, under
the provisions of the laws relating to placer mineral claims,"

with a proviso saving petroleum land theretofore filed upon, claimed, or improved as mineral but not
yet patented. See House Rep. No. 2655, 54th Cong.2d Sess.; 29 Cong.Rec. pt. 2, p. 1409; Burke v.
Southern Pacific R. Co., 234 U. S. 669, 234 U. S. 678.

Aside from the suggested effect of the Act of 1903, it is clear that, in order to create valid rights or
initiate a title as against the United States, a discovery of mineral is essential. Section 2320, Rev.
Stats.; Waskey v. Hammer, 223 U. S. 85,223 U. S. 90. Nevertheless, A§ 2319 extends an express
invitation to all qualified persons to explore the lands of the United States for valuable mineral
deposits, and this and the following sections hold out to one who succeeds in making discovery the
promise of a full reward. Those who, being qualified, proceed in good faith to make such explorations
and enter peaceably upon vacant lands of the United States for that purpose are not treated as mere
trespassers, but as licensees or tenants at will. For since, as a practical matter, exploration must
precede the discovery of minerals, and some occupation of the land ordinarily is necessary for
adequate and systematic exploration, legal recognition of the pedis possessio of a bona fide and
qualified prospector is universally regarded as a necessity. It is held that, upon the public domain a
miner may hold the place in which he may be working against all others having no better right, and,
while he remains in possession, diligently working towards discovery.

The DFG is interfering with a well established right for the miner to take possession of a mineralgrant
and continue to patent. This Grant can not be considered recreational. Again PLP will reiterate, take
the recreational language of the FSEIR.

With the pedis possessio, the mining laws and the state and federal constitutional protections afforded
suction dredge miners, PLP continues to assert that this regulatory program in Ministerial and not
discretionary.

Determination of Deleterious

The question is: how can the Department of Fish and Game DFG make an impossible
determination of an absolute fact that the activity is deletarius or not deleterious when all of the
scientific studies are speculative and not conclusive? The law does not allow for the

agency or the dredger to comply with the impossible. For your information: An environmental impact
report (EIR) must contain facts and analysis, not just the bare conclusions of the agency. Gray v.
County of Madera, 167 Cal. App. 4th 1099, 85 Cal. Rptr. 3d 50 (5th Dist. 2008)




The following addresses the rights of a mining claimant as far as using the waterways in Ca. and their
soil banks.

California Constitution: "It is hereby declared .... riparian rights in a stream or
water course attach to, but to no more than so much of the flow thereof as may
be required or used consistently with this section, for the purposes for which
such lands are, or may be made adaptable, in view of such reasonable and
beneficial uses; provided, however, that nothing herein contained shall be
construed as depriving any riparian owner of the reasonable use of water of the
stream to which the owner's land is riparian under reasonable methods of
diversion and use, or as depriving any appropriator of water to which the
appropriator is lawfully entitled. This section shall be self-executing, and the
Legislature may also enact laws in the furtherance of the policy in this section
contained". cal., Con., Art., 10 Water Sec., 2. (California Water Code sections 101 is identical).

Federal Statutory Entitlements:

Lands open to purchase by citizens; Except as otherwise provided,
belonaing to the United States ... shall be free and open to exploration and purchase, and the lands in
which they are found to occupation and purchase, by citizens of the United States ... under regulations
prescribed by Iaw and accordmg to the local customs or rules of miners in the several mining districts, so_
e applicable and not incon ent with the laws of the United States. 30 U.S.C § 22.

(Note, with the land where the mineral deposits are situated, goes any riparian water)

Locators’ rights of possession and enjoyment: The locators of all mining locations ... situated on the public
domain, their heirs and assigns ... so long as they comply with the laws of the Umted States, and with
State, territorial, and local regulatlons not in conflict with the laws of the United States governing their

possessory title, shall have the exclusive right of possession and enjoyment of all the surface included

within the lines of their locations....30 U.S.C. § 26.

(Note, drives that same point home, as the water goes with the “surface™.)

Use of Waters: All waters within boundaries of national forests may be used for domestic, mining, milling,
or irrigation purposes under the laws of the state wherein such national forests are situated or under the
laws of the United States and the rules and regulations established thereunder.16 U.S.C. § 481.

(Note, applies to National Forests)

Whenever, by priority of possession, rights to the use of water for mining, agriculture, manufacturing, or
other purposes, have vested and accrued, and the same are recognized and acknowledged by the Iocal
customs, laws and decisions of courts, h

and protected in the same...”.43 U.S.C. § 661.

(Note, “shall” is irrefutably “mandatory”.)
California Supreme Court Case law

“Whether the water right is riparian, appropriative or prescriptive in nature, it is a property interest the
courts will protect. When these property rights are “taken” for public use within the meaning Fifth and
fourteenth Amendments to the United States constitution, or “taken or damaged” within the meaning of
Article 1, Section 14 of the California Constitution, just compensation must be paid”. (See Alta Land &
Water Co. v. Hancock, 85 Cal. 219, 24 P. 645 (1890); Collier v. Merced Irr. Dist., 213 Cal. 553, 2 P. 2d 790

(1931), ; Lux v. Haggin, 69 Cal. 255, 10 P. 674 (1886); A_tu;aLl_a_n_LLgJﬁJﬁ_QaELaﬂ.d_D_aLCﬂ_Qﬁﬂp.ﬂtlﬂ.ﬂ_
mmﬂmmmm@mm Title Ins. & Trust Co. v. Miller & Lux (1920) 183 Cal. 71, 81.
Pertinent facts

The California Legislature has not given the SWRCB or DFG explicit authority in the Porter-Cologne Water
Quality Control Act to enforce compliance with the standards it sets. The principal enforcement mechanism_



available to the Board is its regulation of water rights to limit diversions which cause degradation to water
quality. No authorization, license, or permit is required from the SWRCB before exercising a riparian water

right.
(Note, “riparian” water rights, are not a “diversion”, they go hand in hand with the land)

The SWRCB does not have the authority to determine the validity of “vested” water rights other than
appropriative rights initiated after December 19, 1914 or later. Pre-1914 water rights are not under the
jurisdiction of the SWRCB or the Ca. DFG.

Note, “riparian” water rights are not “appropriative rights”.
' [ g P g

SWRCB cannot question or prohibit riparian water use. )

The REALITY is, mining claim owners, both patented & unpatented OWN enough riparian water rights in N.
CA & the Sierra slope. That if we all got together to defend those rights. We could choke off a large
percentage of the FREE water SWRCB is diverting to S. CA.

Significant or insignificant

All of the subjects addressed in the 1994 EIR were found to be insignificant if suction dredge mining
was performed with in the new regulations. Now some 17 years later the DFG findings in the DSEIR
are very similar DFG seems to feel that the 1994 regulations are no longer sufficient. PLP does not
believe that there is enough new science available to the DFG to make the considerable changes that
the proposed DSEIR suggests.

Most of the science used in the new SDEIR is the same science addressed in the 1994 EIR. The big
difference is that now the DFG has the opposite finding on almost all of the thing addressed. Other
than a few new listed few federal or state listed species all of the conditions are basically the same.

Turbidity has not changed, the movement of river bottom material has not changed, the size of the
equipment has not changed, The recovery of mercury and lead has not changed and there have been
no changes in the methods of suction dredge mining or any additional suction dredging permits. So
PLP and I have to ask the DFG, how they can justify the massive proposed negative changes to the
suction dredging regulations in the SDEIR?

Each subject in the DSEIR is addressed almost identical to the 1994 FEIR. Each issue in the 1994
FEIR and the DSEIR is insignificant or significant and unavoidable, all with no changes. This leads
PLP to think that the DFG and Horizon have become very creative with their proposals just to satisfy
and extreme environmental community and the political atmosphere.

Here are few state codes that PLP feel have been violated by Horizon and DFG in their creative
actions in the proposed regulations in the DSEIR.

Public Resources Code 21001: The Legislature further finds and declares that it is the
policy of the state to:

(e) Create and maintain conditions under which man and nature can exist in productive
harmony to fulfill the social and economic requirements of present and future
generations (emphasis added).

(g) Require governmental agencies at all levels to consider qualitative factors as well as
economic and technical factors and long-term benefits and costs, in addition to short-term
benefits and costs and to consider alternatives to proposed actions affecting the environment.



Public Resources Code 21002: The Legislature finds and declares that it is the policy of the
state that public agencies should not approve projects as proposed if there are feasible
alternatives or feasible mitigation measures available which would substantially lessen the
significant environmental effects of such projects, and that the procedures required by this
division are intended to assist public agencies in systematically identifying both the significant
effects of proposed projects and the feasible alternatives or feasible mitigation measures
which will avoid or substantially lessen such significant effects. The Legislature further finds
and declares that in the event specific economic, social, or other conditions make
infeasible such project alternatives or such mitigation measures, individual projects
may be approved in spite of one or more significant effects thereof (emphasis added).

Public Resources Code 2650: (a) It is the continuing policy of the State of California,
in the interest of the needs of society for the wise use of mineral

resources and for other sound conservation practices, to foster and encourage private
enterprise in all of the following activities:

(1) The development within the state of economically sound and beneficial mineral
industries and metal and mineral product reclamation industries.

(2) The orderly and economic exploration, development, and utilization of the state's mineral
resources and reclamation of metal and mineral products emphasis added).

Public Resources Code 2711: (a) The Legislature hereby finds and declares that the
extraction of minerals is essential to the continued economic well-being of the state
and to the needs of the society, and that the reclamation of mined lands is necessary to
prevent or minimize adverse effects on the environment and to protect the public health and
safety (emphasis added).

After reviewing the above legislative findings it is apparent that the DFG does not understand the
importance of minerals to the economic well being to the state and the country. All of the arbitrary
changes being made to the current 1994 regulations, smaller nozzles, smaller intake screens, shorter
seasons, less turbidity, no winching, no dredging with in 3' of the banks, reduction of nozzle size, no
open seasons, more permits, more regulations and alternative methods of recovering the gold all fly in
the face of the above codes.

For example: Alternative methods of acquiring the gold. Many if not most of the mining claims on
the rivers and streams do not have gold any place on them except in the stream beds. The gold comes
from other sources upstream from the mining claim. What is the alternative on these mining claims.
We could apply for a 1602 permit and use D-9 bulldozers, backhoes and alter or divert the water
channels. What are the chances of getting a permit to use heavy equipment in a stream channel"
(None)? Only the DFG could get away with such a project. Suction dredge mining is the only
economically and environmentally sound method of recovering the minerals from the beds of the
rivers and streams. The DFG can not prohibit what the federal government permits.

The DFG probably has no less than 1000 letters over the years that explain that suction dredges do not
suck up fish through the suction nozzle, yet people who have never dredged or even been around a
dredge maintain that there is the potential to do so. A group called Dredge Earth First did a test where
they kept running a hot a hot dog continously through the suction dredge. After doing this time after
they found that the dredge did not even break the skin of the hot dog. So even if we were to suck up a
fish, the chance of harming it are pretty negledgable.



Yes, a suction dredge could suck up fish eggs and the 1994 regulations already prohibit suction
dredging during the spawning season. The DFG is already aware that the suction dredgers do not suck
up eggs because of the regulations of 1994. However the DFG should look at their own significant
effects of stocking predatory fish which not only eat the eggs of other fish but thrive on frog eggs as
well as minnows and other juvenile fish.

Almost all of the issues that the DFG has addressed have a conclusion of less than significant or
unavoidable, so how is it that the changes in the new proposed regulations are so very significant
compared to the 1994 regulations? ( just because DFG says so).

The DFG and Horizon are making decisions that are:

ARBITRARY AND CAPRICIOUS: "Absence of a rational connection between the facts found and the
choice made. Natural Resources. v. U.S., 966 F.2d 1292, 97, (9th Cir.'92). A clear error of judgment;
an action not based upon consideration of relevant factors and so is arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with law or if it was taken without observance of procedure

required by law". 5 USC. 706(2)(A) (1988).

The key word to this whole projet, including CEQA, Fish and Game regulations and the 1600 series
portion of the regulations is (Substantial Adverse Changes and Effects). Substantial according to the
Ca. state mining law, Surface Mining and Reclamation Act (SMARA) is 1000 yards of material in one
year. There is no suction dredge, even an 8" that will move that kind of material in a season.

CEQA requires that decisions be informed and balanced. It must not be subverted into an
instrument for the oppression and delay of social, economic, or recreational development or
advancement. (Laurel Heights Improvement Assoc. v. Regents of U.C. (1993) 6 Cal.4th 1112 and
Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553) (Emphasis added)

Hydrology and Geomorphology

Although this is listed as insignificant it addresses possible streambed alteration by suction dredge
activities. It is well known that healthy streams scour and are mobile to a certain degree during
weathering cycles and all the way to bedrock in 100, 500 and 1000 year storms. For Rivers or
streams that have dams on them and do not have the opportunity to scour on yearly or decade basis, it
would appear that activities such as suction dredging would be a beneficial contribution to
maintaining a healthy river system by loosening compacted gravels and should be credited for doing
s0. DFG has spent untold millions attempting to create spawning gravel areas for Salmon by hauling
hundreds if not thousands of truck loads of gravels from unknown spots to dump into the river
channels. Suction dredgers create these gravel spawning areas in their everyday dredging activities for
no cost to the state. At this very time the DFG is invoved it the Trinity River Restoration Plan.

The DEG addresses destabilization of stream banks by suction dredgers and calculates that 34% of
suction dredgers undermine stream banks. However if you look at the dates of the studies listed you
will find that over 2/3 of them are dated prior to the 1994 regulations which made it against the law to
dredge into the banks of the rivers and streams. It does not matter to the DFG that in any activity that
there is a percentage of people who violate the law. All suction dredgers should not be punished for
the few who do violate the law. If the DFG did diligence in there job and cited those violators it
would not be necessary to even address this issue. There are all types of violators that break down and
destroy the banks of rivers that are not and have not been addressed by the DFG. To name a few, the



rafting community, fisherman, day users and boaters. If the DFG wants to punish all for the actions of
a few, put a moratorium on the rest of the users, make them stay 3' from the banks.

Stream bank deterioration not only applies to normal rivers and stream Hydrology and
Geomorphology but applies to the habitat for Yellow Legged Frogs and other bank dwelling creatures.
Suction dredging is always a site specific activity where as other uses cover the entire length of some
rivers and streams with their activities. By not having a certain amount of stream bank de-stabilization
stream beds widen and become more shallow, thus creating warmer stream temperatures. Channeling
streams and rivers deepens them and cools them to make them healthier systems.

The DFG has determined on this issue that the stream bank erosion and stability is insignificant.
Then, how is it that the new regulations require staying 3 feet of more from the bank. Does the DFG
realize that many streams are not much wider than 6 feet in width and even if they are considerably
wider it would be impossible to dredge to bedrock without having some sluff that would fall within
that 3 foot margin. It is tantamount to making all narrow streams a class A regulation without
addressing it in the regulations..

On this same issue that DFG considers insignificant they tend to use Hydrology and Geomorphology
to make a determination for the smaller nozzle size from 6" to 4". This is sounding more like a
predetermined political outcome than a valid reason. If Hydrology and Geomorphology are
insignificant then leave it at insignificant and quit trying to use Hydrology and Geomorphology for a
reason to mitigate.

The DFG reduces the 6" nozzle size to 4" making those dredgers that wish to use larger than 4"
nozzles jump through all types 1600 series of hoops to appease the DFG's arbitrary decision that it
somehow protects fish or reduces mercury flouring or methyl mercury.

Violation of California Office of Management and Budget. (OMB) Executive Branch

For the DFG to require all of the personal information on the suction dredge permit and special use
authorizations they have in their proposed regulations in DSEIR, would require complying with the
OMB information guidelines and require an OMB number on each of the permits issued.

With the time constraints of short seasons and the requirements to list up to 6 areas a dredger might
be dredging in, and then jumping through more hoops if he changes his mind on what area he chooses
to run a 6' dredge is over burdensome and unreasonable to say the least. When a miner is prospecting
he rarely knows the exact spots that he may be testing for a discovery. The requirement for any permit
other than the original state wide permit is not only a costly project for the miner but a paperwork
nightmare for the miner and the state. By the DFG's own admission most suction dredgers use a 4" or
less dredge and this new proposed rule would only affect a few. Keep the 6" rule in place and the
statewide permit in place, it has been affective for 14 years .

Larger suction dredges should be encouraged by the DFG and the environmental community because
of the importance of stream bed porosity to the habitat for salmonoid eggs and alevins. A study which
addresses this issue is attached for the convenience of Horizon environmental and the Ca. DFG.
Study and report by Dr. Robert N. Crittenden, Dr. of Ecology. Exhibit - 1



For the DFG to require the information for special authorizations and permits for over 4" dredges and
motorized winches create massive paperwork burden on any citizen and create the same burden on all
state agencies, and is a violation of the 1995 California Paperwork Reduction Act.

Listing areas a miner wishes to dredge and the times he will be there is asking for serious trouble.
There are criminals out there and they could take serious advantage of a miner if they get their hands
on this type of information. Gold being around $1500 an ounce would be a great enticement for
someone to come and rob the miner and if that is not enough the would be thief would also know
when the miners were or were not home and may burglarize the miners house house. If you think this
is far reaching, the DFG must remember that the information on these and other permits is public
information.

Limiting the suction dredge community to 4000 permits yearly is not only unreasonable would easily
be a violation of the prospectors and miners rights under federal and state laws. The 4000 permit limit
is also not an environmental or biological issue and is out of the DFG jurisdictional venue.

Federal lands are free and open to discovery of valuable minerals. This is not just an invitation to
4000 suction dredge permittee's only, this is an invitation to every citizen of the United States and
those he intend to become citizens. This is discrimination for any person who wishes to start
prospecting and mining with a suction dredge and cannot do so because the quota for permits has
been filled.

To top that off the extreme environmental community has been attempting to rid the rivers and lands
of mining or suction dredging for more than 20 years, what would prevent them from buying up all
4000 permits or even most of those permits? Does the DFG think this is not possible? The extreme
environmental community have spent millions and millions of dollars on litigation to stop mining of
all types what is few hundred thousand dollars more to insure that there is no suction dredging going
on at all. The DFG is about to create a nightmare in the name of mitigation with this type of end result
of their FSEIR.

What if a suction dredger in mid-season decides he wants to go somewhere that is not covered under
his first permit and is required to get another permit and the 4000 limit has been reached? Suppose
that he makes a good part of or all of his living by suction dredging and now because the DFG has
determined that there will be no more permits issued. Now the dredger can not feed his family or even
himself? The DFG had better get real here because you are going to be creating law breakers out of
honest people.

At a time during the 1980's there were 12,000 permits issued. in the Ca.. Yet the rivers and streams
are still in existence. There were over 6,000 permits in 1988 and the DFG raised the price on out of
state permit holders for 1989. In 1989 the permits fell to 4,000. How much revenue does the DFG feel
the state lost on that move? Now the DFG is driving an even a bigger nail in the states economic
coffin with these new unmanageable propose regulations and limitations on issuance of those permits.
The 4000 dredge permit limit is an arbitrary figure from the DFG and has no sound basis or
reasoning.

Now PLP will address the DFG's lack of Safety concern by removing the use of a gas powered winch
from the suction dredge mining community unless they have special use authorization. So now the



DFG has decided that if a dredger were to go on 6 different sites in a season he has to obtain 6
different listings on his permit and add on site inspections with a myriad of new requirements. On site
sight inspections under section 1602 of the fish and game codes for winching, or over 4" suction
dredge use on most rivers and streams. This could lead to at least 6 different on site inspections on
one permit. Believe PLP when we say that the DFG could not possibly comply with handling of such
a demand of on site inspections Where is the sanity in this?

Along with all of this some lone DFG employee could and probably will make a determination that
some aspect of the project could be significant and the miner may have to comply with a separate
CEQA document or a never ending 1600 process or possibly some far reaching TMDL or other issue
with the California water Quality Control Board. This SDEIR creates the opportunity for a permitting
nightmare for the miner and the agencies.

The DEG addresses Destabilization of channel profile as insignificant but says just as precaution they
will not allow the use of a motorized power winch without special authorization. PLP suggest that
DFG take a second look at there own reasoning. Destabilization is either insignificant or it isn't, with
or without a power winch. If destabilization is insignificant, why is the DFG attempting to mitigate it
by disallowing winches without a special use authorization? The 1994 regulations already addressed
the miner could not move rocks from within the riverbed to outside and from outside the riverbed into
the river.

When suction dredgers are under water in most of the rivers and streams it is necessary to deal with
large rocks, many which way tons not just pounds. For a suction dredger to move forward with their
project they must at least move those rocks either behind them or ahead of them to get to the bedrock
where the gold has most times accumulated. Without the use of a gas powered winch the project can
and does become boulder bound and the dredgers efforts to acquire the gold is thwarted.

However the real problem is not the operational success but the danger of being pinned by a rock that
may weigh several tons. It happens almost every year that dredgers get pinned under rocks. Without
the use of a strong pull gas powered winch the rock can not be removed and the dredger can lose his
life or a limb. Death has occurred several times over the years because ad-aquit winching power was
not available to the out of water assistant. The use of a gas powered winch is a must when working
the bottoms of rivers.

Even in 1994 FEIR they had regulation such as putting a tire or some kind of protection under a cable
or chain if the winch was tied down to a tree and not moving rock to and fro and in and out of the
waterways. There is no sound reason not to continue with the 1994 regulations when it comes to using
a gas powered winch.

It is the opinion of PLP, if the DFG continues with their plan to discourage the use of gas powered
winches it may be necessary to file a complaint with the Division of Occupational Safety and Health
(Cal/OSHA) and see how they feel about the DFG ignoring or not encouraging the use of safety
equipment such as gas powered winches.

Cal/OSHA
How to file a complaint with Cal/OSHA



Right to file a complaint

The California Occupational Safety and Health Act of 1973 gives workers the right to file a complaint
about workplace safety and health hazards.

Names of complainants must be kept confidential

The name of any person who submits a complaint to Cal/OSHA must be kept confidential by law if
the person so requests.

If you would like to report hazards at your workplace to Cal/OSHA, call the
Cal/OSHA Enforcement Unit district office nearest the place where the hazards exist.

You can also mail or fax a completed Web complaint form to the
Cal/OSHA Enforcement Unit district office nearest where the hazards exist.

You can also file a safety and health complaint electronically using the Federal OSHA on-line

complaint form located at:
www.osha.gov/pls/osha7/ecomplaintform.html.

On this whole subject of Hydrology and Geomorphology the DFG information is based on studies,
most of which are prior to 1994. Yet they conclude that the same same law violations are going on

after the 1994 regulations were in place. PLP finds that to be an accusation by the DFG that a large
percent of the suction dredgers are criminals and have continued old practices by ignoring the 1994
regulations.

Contrary to popular belief of the DFG and others, the miners are not criminally inclined. The miners
had to face these same accusations in 1993 and 1994 because of DFG accusations that the miners
were a bunch of criminals and agency personal feared for their safety. The miners in defense searched
through all of the DFG citations on file from 1988 to 1993. There were 96,000 citations, out of this
there were 76 suction dredging citations and only 17 convictions. That calculates to .00017 percent of
those criminal citations with convictions being suction dredgers. This tells us that for the most part
suction dredgers are law abiding citizens. Quit making it sound as though the DFG has to mitigate for
precaution against lawbreakers. You don't take everyones drivers license because a few drivers drive
a 100 miles an hour, you enforce the law on those who violate it.

Mercury

Mercury appears to be a sore spot with the DFG and the Environmental community. Since suction
dredging appears to be the only economically and environmentally sound method of recovering 98%
of the mercury from the rivers and streams, it boggles the mind to think that their would be opposition
to that amount of recovery and scream about the 2% loss.

Mercury Effects, Sources and Control Measures, Sept. 1996, Exhibit 3

Prepared by

Alan B. Jones, Brooks Rand, Ltd., Seattle, WA
Darell G. Slotton, University of California, Davis
Review contributions by



Chris Foe, Central Valley Regional Water Quality Control Board
Joe Domagalski, United States Geological Survey

A Special Study of the

San Francisco Estuary Regional Monitoring Program

San Francisco Estuary Institute

2nd Floor

7770 Pardee Lane

Oakland, CA 94621

This above study needs to be taken under consideration in the DFG FSEIR as Attached, Exhibit-3

The effectiveness of a suction dredge recovering mercury is verified in the peer reviewed suction
dredge study conducted by the Environmental Protection Agencies (EPA) 1998.

EPA, Suction Dredge Study (1998)

“Values of dissolved mercury actually were greater upstream of the dredge, suggesting that any effect
of the dredge was likely within the range of natural variation. (The operator reported observing
deposits of liquid mercury within the sediments he was working.)”

Here PLP will adopt the comment on the mercury portion of another party who participated in the
Alpers mercury study. Mr. Dave McCracken, who has some 30 years of dredging and teaching
experience. Mr McCracken helped set up the test equipment on the project and has explained his
reasoning in his comments on the DSEIR and Mr McCracken's comments as to the conclusions of the
Charles Alpers study are as follows:

Improper Conclusion: "In fact, the water from my closed system appeared to be so contaminated,
USGS staff ordered special stainless steel containers flown in so they could send the water out by
helicopter and dispose of it properly! It was mainly from these water samples which Charles Alpers
formed his conclusion that suction dredges may discharge mercury into the active waterway. But the
water from my tank had been continuously used over and over again to excavate and capture 100% of
the mercury from highly-contaminated material. It is unreasonable to take water from a closed circuit
system like that and attempt to relate to what might come off the back of a dredge system which only
uses water one time (in a completely different way) to excavate material. This is bad science!"

Improper Conclusion: "Then Charles Alpers concluded that the levels of mercury captured from our
second excavation could be used as a baseline of how much mercury might exist throughout all of
California’s waterways. He makes some estimations of how much mercury suction dredgers could
potentially re-suspend, based upon the amount of mercury that we excavated off bedrock, just below
the source of mercury, in one of California’s worst mercury hot spots? How scientific is that?"

Improper Conclusion: "Furthermore, Alpers related the potential statewide impacts to the estimated
production yardage figures which Keene Industries (dredge manufacturer) publishes in their
promotional material. Even though the USGS team stood by and watched my team excavate using a
3-inch dredge, they did not take the opportunity during the study to measure the volume so they could
come up with a real production estimate for suction dredges. Therefore, Charles Alpers reached
out to projected estimates in a promotional brochure? There are so many variables in play while
dredging (make up of the streambed, speed of the river water, depth of the excavation, type of power
jet, experience of the operator, etc), that there is no way Charles Alpers could use unproven



information from a promotional brochure to make reasonable statewide projections in a scientific
conclusion!"

Improper Conclusion: "Alpers suggests that most mercury contamination at the bottom of
California’s waterways is locked in place by armored streambed and should be left in place until some
better method of recovery is developed. However, any experienced suction dredger will tell you that
annual flood events, especially the larger ones, naturally tear up armored streambeds and move the
material further downstream. The fact that we find man-made objects underneath the armoring is
testimony that streambed are highly mobile. Besides, your own SEIR’s entire section on river ----
defeats this Alpers Study."

The DFG should totally ignore the non PEER reviewed recent study of Charles Alpers, etal. Mr.
Alpers has shown in the Public Action Committee (PAC) meetings, his speaking engagements, his
organizational affiliations and his past studies that his science is not true science but a politically
slanted bias. He should be ashamed to refer to himself as a scientist. Those who except this type of
work as science are not better.

No one could even consider a recirculation tank that was used in the mercury study as being
comparable to a suction dredge study for mercury. I think the DFG knows this and is planning on
turning this hot potato over to another agency, mainly California Water Quality Control Board.

Here, PLP will adopt the comments given on the DSEIR submitted on (May 1, 2011) to the Ca. DFG
by Joseph Greene and Claudia Wise (RE: Comments regarding SEIR and Proposed Regulations
for suction dredge mining in California in Favor of Maintaining Current 1994). "'Attached" as
Exhibit-2

It has been suggested by many that even the mercury test done by Rick Humphries is a far better
document than that of Charles Alpers and PLP would have to agree. However even Mr. Humphries
Mercury test (not a study) has considerable flaws in it. For example Mr. Humphries states that the 2%
of the Mercury that was lost by the suction dredge (old header box style) not the new flair jet, was
floured and was more suseptible to mercury methylation. However, Mr. Humphries did not bother to
check the soil overburden prior to it entering the intake nozzle to see if in fact the mercury may have
been floured prior to being sucked up into the dredge box.

Mr. Humpbhries also explains that the 2% of floured mercury that was discharged from the dredge
sluice box would eventually end up somewhere in an area that was conducive to the bacterial required
to methylate the floured mercury. The bacteria required to methylate mercury is not commonly found
in rivers and stream where suction dredging normally prevails because of the high dissolved oxygen
(DO) content. The bacteria required is associated with low oxygen areas such as swamps and lakes.
Along with the fact that most suction dredging is done in streams and rivers and the action of the
suction dredge also creates its own dissolved oxygen.



Along with this assertion Mr. Humphries in his test mentions that while the suction dredging was
being done that they noticed that there was mercury falling to the bedrock in front of the suction
nozzle and re-conglomerating. So my question to the DFG and Mr. Humphries is, what is going to
prevent the floured mercury that comes off the the end of the dredge sluice box from re-
conglomerating as it did in front of the suction nozzle when it fell to bedrock? Because of mercury's
ability to re-conglomerate, it shoots holes in Mr. Humphries assumption that the mercury would be
more suseptible to methylation because it was floured by the suction dredge.

During the Public Action Committee Meetings, Claudia Wise a retired Environmental Protection
Agency (EPA) spent the best part of one hour and a 30 minute power point presentation explaining
the actions of Selenium vs Mercury and how they cancel each others toxicity. In the DFG DSEIR we
are very luck to see any reference to her presentation, one short paragraph that could have been
missed even with a diligent reading. The selenium issue needs to addressed in full because there are
several good PEER reviewed documents on the subject. For Horizon and the DFG to ignore this issue
is a violation CEQA best science procedures.

It appears that DFG is ignoring anything that has been presented to them in a positive manner in favor
of balancing the negatives in the DSEIR on suction dredging. This would include the lack of DFG
addressing Joseph Greene's power point presentation on turbidity as well as Claudia Wise's mercury
presentation.PLP suggest that the DFG spend some time on these issues in their FSEIR, with diligent
research instead of just blowing it off as not worth addressing. (Joseph Greene and Claudia Wise
comments attached)

This whole attack on suction dredging losing 2% of the recoverable mercury being made as a big deal
is a Chicken Little fear tactic to discredit an honest endeavor. Even a fish is probably smart enough to
see the advantage of removing 98% of a poison from the waterways, that which will never have an
opportunity to methylate. If the DFG or some other California Agency had a lick of sense they would
take advantage of this opportunity by rewarding the recycle of mercury instead of attacking it, other
states do.

Lead is another toxic material the the DFG attempts to ignore and in the past has stated that they are
not concerned. Let me say that there was a real danger from lead getting into the water system, so
much as a matter of fact that over the years since I was a child the government has banned many of its
uses. Stopped the use of lead solders for water pipes especially to a residence, laws have been passed
as to the types of fishing weights fisherman use or the use of lead bullets and the list goes on.

Lead left in the river and stream systems from hunters and fisherman eventually chrystalize's and
becomes part of the water system through ionization. People have become very ill from lead sources
in drinking water. Lead has affected human brains, nervous systems and even caused death. Suction
dredging removes the mercury, lead and other heavy metals and should be rewarded, if not by money,
then credit for mitigation. If the DFG and Horizon feel there is no concern, why is it that other
agencies have banned the use of lead?




























































































































































































































































