040311 Ballew

From: Barry Ballew

To: dfgsuctiondredge@dfg.ca.gov;
Subject: SEIR

Date: Sunday, April 03, 2011 7:02:00 PM

attn. Mark Stopher, | am a 69 year old recreational
miner who has occasionally used a 3 in. dredge in the
pursuit of my hobby. Said dredge has set idle for the
last couple of years while the State has dithered over
what | would term a frivolous lawsuit that resulted in
a statewide ban on suction dredging even though the
tribes suit only encompassed 3 rivers. There seems to
have been no study done as to the validity of the
tribes claim of damage to the Coho salmon before the
Legislature jumped on the opportunity to ban all
dredges statewide and the Governor signed off on it. |
spent several hours at the DFG office in Monterey last
week trying to get a cleart picture of what was coming
down the line for people who use this method of
mining whether professionally or recreational and to
be Quite frank the approx. 25 pounds of paper
disclosed more than | could ever digest at one time. |
would strongly suggest that the DFG support going
back to the 1994 rules that closed certain waterways
during spawning season and kept others either
permanently closed or open all year. The most telling
quote | have seen during all the time of the closure
came from an unknown author who said: In the year
of the suspension of suction dredging the state of
California sold about 3600 dredge permits to people
who had no intention of harming a fish, the same
year the sold 3 million fishing licenses to persons
who deliberately planned to kill a fish. Please help
those of us who wish to pursue our hobby of mining
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as well as the people who make a significant portion
of their living mining.

Thank you for your help, Barry
Ballew
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040311 Valdez

From: Ramon and Myrna

To: dfgsuctiondredge @dfg.ca.gov;
Subject: Dredging in Mono Co.

Date: Sunday, April 03, 2011 1:41:58 PM

My wife, Myrna Valdez and |, Ramon Valdez are opposed to dredging the
waters of Mono Co. and in Particular, the waters on Swauger Creek where

we live.

Ramon and Myrna Valdez
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040311 Witham

From: Randy Witham

To: dfgsuctiondredge@dfg.ca.gov;

Subject: Comments on Proposed Suction Dredging Restrictions/Regulations
Date: Sunday, April 03, 2011 6:10:27 AM

Dear Mr. Mark Stopher,

After reading through your proposed new suction dredging restrictionsto be
forced on us Californiarecreational suction dredgers, | can only say | am
shocked & appalled at what you are trying to do...

It's 110% obvious you're out to use your proposed overly burdensome and
costly "regulations'.............. I.e., government bureaucracy and red tape, to
harass, hinder, limit, reduce and ultimately deny us recreational miners our
legal rights under the Mining Law of 1872, and other Federal laws on public
lands & waters. Have you ever prospected for gold? Gone suction
dredging? Had the fun?

| invite you to come out with me some weekend and see for yourself and
maybe find some gold too.

Here's some specifics complaints | have with your proposed regulations:

1). Demanding we itemize all out equipment, down to the nozzle size,
restrictor ring (if one), engine make & model number and HP isludicrous! |
update my equipment as needed, and stream conditions warrant. Also, if a
friend sells me good used equipment, that may happen in aweekend, or even
while out on the stream. Why would you give a hoot if my engineisa
Honda or aBriggs & Stratton? | have several different pieces of equipment,
such as a4 inch Keene suction dredge, a Proline 2 1/2 inch high banker
dredge/combo unit. Do | have to get a separate permit to use both? What
about both in the same day? Same location? What if | had 10 different sized
dredges, from a 2 inch backpacker model up to an 8 incher? Would | need a
permit for each just to use them?

2). What the heck is this limit on no more than 6 locations to work with my
dredge permit? List exact geographical locationstoo? Areyou serious?
How do | or any other dredger to know exactly where the gold is? We

don't! | set up, work awhile and check my sluice box. If nothing, | move on
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to another spot. What if my 6 locations all have nothing? | am what....out of
luck for the year? Would | have to obtain another permit to work 6 new
locations looking for gold? | may go to the SF American River one day and
NF American the next day, and the Y uba River the third day....That's the joy
& fun of prospecting.

Freedom is afounding principal of this nation, | have the right to work
public lands, owned by us, the public, which includes the rivers, creeks &
streams as afree man. Just silly to predetermine (or try) wherethe goldis...
Oh, with exact specifics on where | plan to work, so criminals can come and
target me and my equipment, or vandalize or harass me on the stream.

Would you tell ahunter to 1.D. the 6 exact spots he plans to hunt a deer?

3). Additionally, having to give you the (approximate) dates of my dredging
activities? Say what? | often don't even know myself.....work, weather,
family situations all mean | may not know until the night before. | suspect
It's so you can send you Fish & Game officers out to harass me, right? So as
to not waste their time walking the stream to look at the HP rating of my
engine, or if my dredge spot is close enough to their opinion asto my "exact"
geographical location. If information on my whereabouts gets out, my home/
property is wide open to thieves to come and rob me while | am on the
stream dredging. Really, what's the date of my prospecting to Fish &

Game? Oh, more contral...

Asyou can see, you and your department are out to use the power of
government to ruin a great American pastime, gold prospecting. | have been
asuction dredger for many years, and | can tell you we do a great service
cleaning up the creeks & streams......... of heavy metals, such aslead, iron,
mercury and such. The gold prospectors | know all treat nature and the
environment alot better than most. How a dredger working one, 6, a dozen
dredge holes/spots.......... maybe 10 feet around............ on thousands and
thousands of miles of rivers/creeks/streams in California can be a supposed
threat to "the environment” and fishisjust silly. We mover inert creek
material from one spot to another, separate out the gold, plus remove any
heavy metals, and that's beneficial. When the annual floods come, the
streambed resets itself, asit always does. It'sreally neat to actually have the
trout and other fish come right into your dredge hole with you, feeding off



any aguatic bugs stirred up, totally unafraid of you or your dredging.

| please ask you to reconsider your positions on these new Dept of Fish &
Game regulations: all unwarranted bureaucracy, red tape, burden, cost.
Delete, modify and otherwise put some REAL common senseinto all this
and let us suction dredgers enjoy or hobby as we have and as we help clean
the streamsin our great state.

Nothing was "broken" before........... don't try to "fix" something that was & is
not broken.

Thank you,

Randy L. Witham
Recreational Gold Prospector



040411 Bonafede

From: PROSPECTORS DEPOT

To: dfgsuctiondredge@dfg.ca.gov;

Subject: TAXES, REVENUES AND DREDGING PERMITS
Date: Monday, April 04, 2011 4:09:39 PM

Mark: Itis my sincere hope that
California gets itself back on track by
weighing out the losses and gains of
receiving or not receiving revenues
from the recreational mining industry.
Seems like a few frogs or petty politics
are more important than the people of
California that pay taxes!

This moratorium is dramatically hurting
my business! Time to make some hard
decisions for the people who vote!

Philip Bonafede Owner
Prospectors Depot
Joshua Tree Ca

Philip Bonafede

Prospectors Depot

63125 Red Horse Run

Joshua Tree Ca. 92252

WWW. prospectorsdepot.com
http://stores.ebay.com/prospectors-depot
K eene Engineering Authorized Deal ership
Minelab Metal Detector Sales & Training
Authorized Minelab Dedership

Toll free: 1.866.366.8511

Local 760-366-3333
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040411 Louis

From: MIKE LOUIS

To: dfgsuctiondredge@dfg.ca.gov;
Subject: CALIFORNIA DREDGING

Date: Monday, April 04, 2011 9:39:19 AM

ESTIMATED INDIVIDUAL EXPENSES FOR TRAVELING TO,
AND ATTENDING RELATED TRADE AND HOBBY SHOWS.

(ALL FIGURES IN WHOLE DOLLAR AMOUNTS BASED ON 3200 PERMITS
ISSUED)

GAS=225

FOOD=125

HOTEL=172

RAFFLE TICKETS FROM VARIOUS VENDORS=220
EQUIPMENT= 425

ON ROAD PURCHASES=40

DONATIONS=50 BSA GSA MAKE A WISH PLP
VEHICLE USE @ 32 CENTS A MILE 256.

1 EA. @ 1,245.00

3 TIMES A YEAR= 3,735.00 (2880 AT REDDING, CA. SHOW ALONE)

poTENTIAL OF 10,756,800 GENERATED REVENUE

YEARLY CLUB MEETING ATTENDANCE AND RELATED
EXPENSES
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GAS =2,952
FOOD =744
TOTAL =3696

COMBINED TOTAL (CLUBS AND SHOWS) YEARLY EXPENSES, PER
MINER=7431

POTENTIAL OF 23,779,200 GENERATED REVENUE.

DFG SURVEYED 2000 DREDGERS IN 1993

“18 YEARS AGO”

(TOTALS DERIVED FROM 3200 PERMITS ISSUED BY DFG)

EXPENSES FOR EACH DREDGER

EQUIPMENT =6,000
TRAVEL EXPENSES =6,250
EQUIP MAINT=3,000

TOTAL=15,250

POTENTIAL OF 48,800,000 GENERATED REVENUE (18 YEARS
AGO)



DFG REPORTED COSTS OF 1,500,000 TO PROCESS AND
ADMINISTER DREDGING PERMIT PROGRAM

LETS SAY IT NOW COSTS THE DFG A VERY GENEROUS, 5,000,000.

INCREASE OF EXPENSES, PER DREDGER

(BASED ON 3200 PERMITS ISSUED)

COSTS INCREASE FOR DREDGERS ALONE IS A POTENTIAL

73,200,000 GENERATED REVENUE

73,200,000 MINUS THE DFG EXPENSES OF 5,000,000=68,200,000
OF EXCESS GENERATED REVENUE.

COMBINED TOTAL FOR "HOBBY” AND "ACTUAL DREDGING”

ExPENSES=91,979,200 oF POTENTIAL GENERATED REVENUE

ACROSS THE STATE, NOT JUST IN THE TOWNS WHERE DREDGING
OCCURS.

MINERS AND DREDGERS CREATE WEALTH AND GENERATE THE
ECONOMY IN CALIFORNIA.

CALIFORNIA CAN NOT AFFORD TO LOSE THE 91,979,200 or

POTENTIAL REVENUES GENERATED BY THIS SELF SUSTAINED, SELF
SUPPORTING “INDUSTRY".
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040411_Reamy

From: Cindy Reamy

To: mstopher@dfg.ca.gov;

Subject: Common sense Comparison

Date: Monday, April 04, 2011 5:13:09 PM
Attachments: Common Sense Comparison.txt

Dear Mr.Stopher,

If you could take the time to read this Text pertaining to the upcoming
California proposed dredging relulations .
I know this is just a personal view but | hope you can understand my Common
sense approach
to the questions and opinions contained in it.
Thank you for your time .

Cindy
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Common Sense Comparison
Please accept these as my comments regarding the 2011 Suction
Dredge DEIR.
Cindy Reamy

Mark Stopher

Environmental Program Manager
California Department of Fish and Game
601 Locust Street

Redding, CA 96001

I am not a dredger, but 1 have taken a interest in the proposed dredging regulations
that are under review at this time.

As a person who hasn"t had the experience of dredging nor the ability at this time
to dredge, 1 would like to explain something 1 have researched thru common sense
evaluation over a 2 year period.

1 have compared and observed the turbity of river flow when river is at flood stage
or during a dam release,and a video of a dam break and snow melt and then the
turbity of a single dredge and from what I have seen the dredge in its heaviest
working ability

cannot match nor preform any comparison to the activity the flood or snow melt can.
And 1 have sat for hours fishing from a dock numorous weekends and watched boats
being fueled up by fisherman and boaters and noticed the spilling of gas into the
water time and time again without soak pads being used to absorb the spillage and
just a guessing average the amount of fuel would be possibly more than 1 gallon
spilled per 2 days of ongoing boaters fillups. And watching youtubes videos of how a
dredge motor is located there seems to be a catch pan which makes me think that and
the fact with Less dredgers compared to boaters on any and all waters the level of
impact is less than 1 percent done by dredgers, if it takes place at all.

And knowing that the flow of water will change the layers and sediments each time
the flow from snow melts and rains on most all rivers it seems the local area a
dredger changes is mainly the demensions of less than a 20"x20" and it Fills back iIn
as the river flows thru its changing rates

naturally and again less than 1 percent compared to the natural river flow during
each season.

And 1 have watched dredging video on you tube and gold prospecting websites where
the dredge has collected lead fishing weights and other metals and a few have
collected and removed Mercury from the enviroment which to me is something they
don®"t have to do but feel they should do because it helps to clean up the ecosystem
and protects wildlife and our water systems from the contamanites which naturally
gets stirred up thru floods and flows.

I have watched videos of fish being with the dredgers and | admit in a webforum 1
read one person said they were caught off guard by a snake in the water and sucked
the snake up thru the hose and when he went to check the output the snake swam away
unharmed because the pump that dredgers use

are designed to only be pumped thru the hose and not thru a pumping chamber that can
possibly injure things sucked into it .

So now my overall opinion after this 2 years study brings me to conclude that modern
day dredging is less likely to have a impact on our enviroment and wildlife than
cars driving the roadways, boat props and fuelings of boats and skidoos and
fisherman, which 1If you compare the amount of dredgers to all those other catigories
the question is why modern day dredging being placed under a microscope with such
strict regulations ??
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Common Sense Comparison
And why is this proposal meant to restrict a person from doing hard work that not
many can or will do that has benefits to our enviroment while they earn a hard days
pay to support themselves and families?

And why is it common sense compairison is being avoided by the stop dredge
protesters?

Just because a group gets together and decides there are reasons to stop this other
small group

and place these accusations on paper doesn"t make it so.

Time should be taken to really know the truth for yourself, because sometimes people
lie to people who trust them, to just get what they personally want .

This is Not a bully system political controlling powers issue because we can subject
is it?

Work from facts and common sense comparison and if you dont have the time why are
you in this

position of making such dicisions?

Thank you for allowing me to add my comments.

CJ Reamy

Page 2
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040411_Todd

From: tdb@linkline.com

To: dfgsuctiondredge@dfqg.ca.gov;
Subject: class E dredge question

Date: Monday, April 04, 2011 9:56:03 PM
Hi,

I would like to know if possible, the criteria which causes the proposed
change(delay from July 1 to Sept 1)in the beginning of season date for the
class E dredging areas. In particular the Main Yuba River.

Thanks, Todd
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040511 Porter

From: J Pooter

To: dfgsuctiondredge@dfg.ca.gov;
Subject: Dredge Regulations Comments
Date: Tuesday, April 05, 2011 7:52:12 AM

Dear Mr Stopher:

It has been a long time since I've seen proposed legislation
written in such a detailed, controlling manner (albeit, I've
not read the 1,700 page health care "bill").

Passing of this into law would be so restrictive that, perhaps
as intended, it could be nearly impossible for a recreational
dredger to wiggle, legally.

The one-sided verbage doesn't mention the actual
improvement in stream bed quality which takes place after
testing or dredging on this small scale occurs.

This restrictive proposition is an invasion of my rights! For
whom else must | give the specific hours of the day | will be
recreating and in the exact location and duration? No one!!
If anyone demanded your schedule of whereabouts on the
golf course or any other location of your relaxation, you
would protest loudly, wouldn't you?

It appears to me that the only true accomplishment is to
produce more "paper pushing jobs for select workers".

If this totally invasive, restrictive proposal becomes the law,
all free American citizens may as well hang up their hunting
hats and fishing poles because we don't call it "recreating”
when Big Brother is "watching"!! Rethink this, please.

Janice Porter
Do it now! Later might not come
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040611 Burns

From: hank burns

To: dfgsuctiondredge@dfg.ca.gov;
Subject: Proposed Suction Dredge Regulations
Date: Wednesday, April 06, 2011 12:42:33 PM
Hi,

My name is Hank Burns and this e-mail is in regard to the Proposed Suction Dredge
Regulations.

One of my concerns with the Proposed Regulations is the Regulation stating "no
dredging anywhere within 3 feet of the edge of the waterway at the time the
dredging is taking place"

I live in the small town of Susanville at the base of the Sierra

Nevada mountain range. |, along with several members of my family enjoy
recreational gold prospecting. We mainly prospect on a small mountain creek
known as Gold Run Creek that starts on Diamond Mountain and runs into the valley
here in Susanville.

Unfortunately, due to the Proposed Suction Dredge Regulations we will not be able
to operate a small suction dredge on Gold Run Creek since the creek is so narrow.
Even in the spring when Gold Run Creek is at its highest capacity the widest parts
are usually less that 8 feet wide which would only leave a two foot section to legally
dredge. Most of the year the Gold Run Creek is less than 6 feet wide which would
make suction dredging illegal due to the proposed 3 feet from the edge regulation.

Gold Run Creek is mainly supplied with water from snow melt and a few mountain
springs and on very dry years Gold Run Creek may dry up completely.

If this Proposed Regulation is passed into law my family and | will no longer be able
to dredge on this creek and due to the remote location of where we live we are not
able to travel to do any suction dredging. This also means lost revenue for the
state and local economy.

It is especially upsetting since Gold Run Creek does not even have a Salmon
population which is what this whole ban on dredging is about in the first place.
Also since it is a small creek we would use a small dredge and the footprint we
leave on the ecosystem is also very small.

I am writing this to show how the Proposed Suction Dredge Regulations will affect
me and my family directly. Long story short if this passes we will no longer be able
to dredge on this small creek without breaking the law.
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In my opinion it seems silly to say one can't dredge 3 ft from the bank on a creek
that is 6 ft wide and sometimes drys up completely.

I hope that the Department of Fish and Game can find an alternative to this
proposal perhaps limiting how close one can dredge to the bank based on how
wide the creek is, if it is a tributary, if there are salmon, ect.

Thank you for your time and interest in this matter.

Feel free to contact me for any questions/concerns via email : hankburns@hotmail.
com

Thanks again,

-Hank Burns
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040611 Navaee

From: mike nava

To: dfgsuctiondredge@dfg.ca.gov;

CC: neal;

Subject: dredging wont hurt fish

Date: Wednesday, April 06, 2011 3:46:30 PM
Dear Sir,

| dredged in Calif. for over 25 years. | always find that the fish were very
happy, and they ate from the tailings. Every morning when | started to
dredge | found schools of fish big small waiting for me to start. | used to
have some income that was a lot of help in this economic situation | hope
that the politicians and the authorities come to their senses and allow
small minors to make a living. Thank you.

Mike Navaee
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040611 Parsons

From: Lisa Souliere

To: dfgsuctiondredge@dfg.ca.gov;
Subject: suggestions

Date: Wednesday, April 06, 2011 3:19:18 PM

Mark Stopher,
I have a few suggestions for the new regulations.

1. Chapter 2-20 Lines 18, 19, and 20. The three foot water mark should not
include bedrock that starts before the edge of the watermark due to the fact that
bedrock is a solid matter and will not disrupt soil and gravel.

2. Chapter 2-21 Lines 20,21,22, and 23. When filling a dredge, there are already
requirements to use an EPA and CARB gas can that has a high tech spout and has
an auto shut-off, self-venting for safer and easier pouring, child-resistant, angled
tip that allows you to see the inside of the container so that it is not overfilled. It
has a U-cup seal that provides a tight fit against leaks. If a dredger uses this gas
can he shouldn't need to be the required 100 feet from the water's edge to fill his
dredge.

Thank you and hope to hear back from you on these matters after the final
regulations are written.

Larry Parsons
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040611 Thew

From: '"Janet Thew"
To: dfgsuctiondredge@dfg.ca.gov
CC:
Date: 04/06/2011 7:56:32 PM
Subject: Reject Suction Dredge Mining in California

To: Mark Stopher, California Department of Fish and Game

We oppose the continuation of suction dredge mining permits. It's an antiquated practice that harms the environment, and there's no justification for subsidizing it
with our money. There's no benefit to the state whatsoever, so why is it even being considered?

Thank you.

Janet Thew

5572 St Francis Cir
Loomis, CA 95650
us
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040611 Thomas

Subject: SEIR on Suction Dredging
Date: Wednesday, April 6, 2011 7:59:58 PM PT

From: Phil Thomas (sent by pthomas22 @dslextreme.com <pthomas22 @dslextreme.com>)
To: dfgsuctiondredge @dfg.ca.gov

| would like to make a public comment on the recent proposed dredging regulations that were released on
February 28, 2011.

There are many areas of concern regarding the changes being made to current regulations. All of the
proposed changes are arbitrary, show no common sense, and serve to discriminate against suction
dredgers.

1. The limit of 4000 permits per year is arbitrary. Fishermen and Hunters have no such limit placed
on their licenses. With a limit in place, activist groups could conceivably buy up all available
licenses, effectively shutting down suction dredging statewide. At a 2009 cost of $47.00 per
permit, a group could buy up all permits for only $188,000. A mere drop in the bucket for those
intent on asserting their power over our right to access natural resources. There should be no
limit on the number of permits issued.

2. The limit of six locations allowed per permit is only a way to provide a way to harass the suction
dredging community. Does it really matter how many places that | do my dredging? NO. | can
only be in one place at a time since the permit is issued to an individual. What do you care where
| dredge, as long as | do it legally? Adding to this requirement of dates that the dredging will take
place is another way to potentially harass by officials. | doubt that you would accept January 1 to
December 31 on the permit application. Does it matter when the dredging takes place? NO.

3. Display of a permit number on all equipment is also arbitrary and unnecessary. A few years ago,
the department required fishermen to display their license visibly above the waist. Why was it
changed? Because it did nothing but allow strangers to learn personal information. What if 10
men all own a share in a dredge and take turns at the nozzle, all with permits? Does that mean
that you have to replace the permit number on the equipment several times a day? Ridiculous.
The requirement is there only so an officer can use his binoculars from his truck, looking for a
non-marked dredge, and write the owner a citation. Revenue enhancement for the state. No,
this has no basis in common sense.

4. Changing the maximum nozzle diameter to four inches is arbitrary. What data is available that
shows that the current six inch maximum causes harm to the environment? None.

5. The 3/32 intake screen regulation is also ridiculous. With such a small hole size, the intake will
plug up from stream debris, causing the dredge operator to run without the screen. More revenue
enhancement for the state. You couldn’t suck a fish through the intake if you tried They live in
the swift currents of the river and are much too agile to allow themselves to get anywhere near
the intake. Maybe you should do some testing to see if you can capture a fish in open water in
such a manner.

6. There is no mention of the permit fee that will be charged. | believe it should be no higher than
what is charged for sport fishing licenses.

7. The requirement to level all tailing piles is also a ridiculous requirement. As long as the material
comes from the streambed and returns to the stream bed, no harm has been done. Nature will
erase all evidence of the activity in a very short time. Erosion is a natural process and one that is
familiar to all of the life forms that inhabit the stream or river. The movement of material a few
yards from where it originated is insignificant.

8. Why is it necessary for the state to force the miner to disclose a list of all equipment used to
include engine manufacturer, model number and horsepower? What difference does it make?
None. As long as the nozzle diameter is adhered to, there is no reason for this information. Itis
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just another tool for selective enforcement and harassment.

These points are just a few of the major problems with the draft regulations. It is always expected that
government will over regulate and fail to use common sense. Let’s change that track record and keep the
regulations reasonable and fair for all.

Thanks,

Philip Thomas
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040711 Dowdle

Subject: Dredging Comment Letterl to DFG 2011.doc
Date: Thursday, April 7, 2011 11:41:44 AM PT

From: Mark Dowdle - TCRCD
To: DFGsuctiondredge@dfg.ca.gov
CC: Gary Adair

Here is a comment I would like considered and included in the final EIR
for suction dredge mining,.

Thanks!

Mark Dowdle
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Mark Dowdle

James McKee Ranch

2671 East Fork Hayfork Road
Wildwood, CA 96076

Mail address:

James McKee Ranch

P.O. Box 1694

Weaverville, CA 96093

Mark Stopher
California Department of Fish and Game
601 Locust St. Redding, CA 96001

RE: NEED FOR INCLUSION OF EAST FORK HAYFORK CREEK,
TRINITY COUNTY IN SUCTION DREDGE MINING USE RESTRICTIONS

Dear Mr. Stopher,

I am one of the partners in a large piece of property near the Chanchelulla Wilderness in
Trinity County with approximately one-half mile of the East Fork Hayfork Creek running
through it. A smaller stretch of Potato Creek also runs across the property.

Physical salmonid surveys and redd counts conducted by the California Department of
Fish and Game over the years continue to indicate the East Fork of Hayfork Creek is one
of the best, if not the best, spawning and juvenile-raising habitats in the entire Hayfork
sub-basin of the South Fork of the Trinity River. Our family members and visitors are
cognizant of and enjoy observing high numbers of juvenile salmonids here. Being such a
productive stream, this particular stretch of salmonid habitat requires special protection
from degradation. It was heavily mined in the 1800s and early 1900s and only in the
recent two or three decades has it attained substantial recovery.

As landowners, our primary goal is to conserve and continue to restore this stretch of
riparian habitat. We own all mining and timber rights to our land and do not intend to
exercise them aside from fuels reduction activities. So it is with considerable trepidation
we note there are no proposed restrictions on any of the tributaries to the South Fork of
the Trinity River.

All efforts we invest to ensure protection and conservation of spawning beds and juvenile
rearing habitat can be quickly nullified by degradation of salmonid habitat downstream or
upstream by suction dredge mining and related activities. Importantly, high flows vary



significantly year to year in this stream, providing no assurance that residual sediment
from dredging activities will be adequately flushed from critical salmonid spawning beds
from one year to the next. Moreover, the recent drought, compounded by seasonal
agricultural diversions upstream, caused East Fork Hayfork Creek to cease flowing for
two consecutive summers as recently as two years ago. In sum, salmonid populations in
this water body are already subject to significant stressors and need whatever protections
can be accorded them.

The Environmental Impact Report on Suction Dredge Mining offers no proposed
restrictions that would serve to protect this stream. In fact, it offers no restrictions on any
tributaries to the South Fork Trinity River. As such, we ask that California Department
of Fish and Game include East Fork Hayfork Creek and Potato Creek as subject to
suction dredge mining restrictions and assign each the appropriate restriction of Class A,
no dredging permitted at any time.

Thank you for your dedication and your efforts.

Sincerely,

Mark Dowdle
James McKee Ranch
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From: '"Leonard Robel"
To: dfgsuctiondredge@dfg.ca.gov
CC:
Date: 04/07/2011 7:37:28 PM
Subject: Reject Suction Dredge Mining in California

To: Mark Stopher, California Department of Fish and Game

Please do everything in your power to stop the destructive mining happening in California. It's just one more industrial stealing operation - taking a little something
for oneself and causing catastrophic damage to everyone else.

Thank you.

Leonard Robel

34 Meadow Drive
San Rafael, CA 94903
us
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Subject: Draft SEIR
Date: Thursday, April 7, 2011 3:03:38 PM PT

From: Clifford Ruff

To: dfgsuctiondredge @dfg.ca.gov
April 7/ 11
RE: Draft SEIR

Dear Mr. Stopher,

The 1994 environmental impact report was working fine. Dredging is one of the few

remaining activities that have a positive effect on the environment (the removal of mercury from
water systems, resurfacing of riverbed nutrients, and the creation of rest holes for salmon.)

The new system takes this beloved experience from those who deserve to have it.

Sincerely,

Clifford Ruff

Banning, Ca
cliffordruff20@yahoo.com
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Subject: (none)
Date: Thursday, April 7, 2011 2:35:31 PM PT

From: Larry Rux
To: dfgsuctiondredge @dfg.ca.gov

Dear Mark Stopher

| have been trying to come up with the oppropriate words to describe

how | am feeling about the new Dredging regulations

| have been dredging with my sons for almost 30 years (recreationally)

We have 2 claims in the Happy Camp area (Elk Creek and (Indian Creek)

Well now these Creeks are closed to dredging and that makes our claims worthless
as it is not productive to pan,sluise or high bank in these tight little creeks

With what little impact we have on these creeks dredging a few weekends a year
I would think It should still be allowed,especially to current claim owners

Again | am very dissapointed in these new rules and still have some hope

that things can be corrected

Thankyou very much

Larry Rux
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Subject: FW: youtube
Date: Thursday, April 7, 2011 9:00:25 AM PT

From: Craig Tucker
To: mstopher@dfg.ca.gov

S. Craig Tucker

Klamath Cootdinator
Karuk Tribe

cell: 916-207-8294

home office: 707-839-1982

Follow our efforts to restore the Klamath on twitter by visiting http://twitter.com/#!/scraigtucker

www.klamathrestoration.org

From: amargi@riseup.net [mailto:amargi(@riseup.net]

Sent: Wednesday, March 30, 2011 9:23 AM
To: Craig Tucker
Subject: youtube

link is up:
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I’ve done more reading on the yellow legged frog in the last two weeks
than | ever want to in the rest of my life. From the reports/studies that |
have read your planned ban on Suction Dredging in the tributaries of Sierra
County are mostly per bull based on one study that named suction dredging
as a contributing factor to Yellow legged frog decline, all the other reports |
read either didn’t mention mining at all or mentioned mining in general
along with timbering, recreational use, fishing, etc. From my readings |
gather and it is clearly stated that the two main causes that researchers
have found for the yellow legged frog decline are non-native fish species
(bass-trout) in water systems and pesticides that blow in from the
Sacramento Valley agriculture, which are not even mentioned or
addressed, instead you have jumped to an unfounded conclusion that
shutting down our dredging will help the frog populations. Even the fact
that the largest populations of yellow legged frog are found below the 2900’
level you haven’t changed the rules for dredging there but instead picked
an area above 3500-4500 feet as a target for a controlled dredging season
from Sept-Jan. Who can work their claims during winter when you can’t
even access your claim. IT SOUNDS TO ME THAT YOU ARE TRYING TO MAKE
THE FACTS SUPPORT A PRE-DETERMINED CONCLUSION. YOUR
CONCLUSIONS ARE SKEWED . YOUR CONCLUSIONS ARE BIASED. GO BACK
TO 1994 REGULATIONS WHICH WERE WORKING FINE. QUIT TRYING TO
APPEASE THE SPECIAL INTEREST GROUPS WHO HAVE MONEY AND
SUPPORT THE PEOPLE YOU ARE PAID TO WORK FOR!!!!1 Robert Young,
box 1738 (446 Apple Blossom Dr.) Murphys, Ca. 05247 Reply requested!
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Hi Mark,

| want to thank you for keeping us informed, | would have liked to attended
the public hearings but was not able to due to the severe weather in Tuo
county.

But | would like to comment on a few items.

I'l would like to see the maximum nozzle size increased to 6" instead of

4" as most of us have four to six inch dredges, Realizing that on the
smaller streams this may not be acceptable.

2 1 would like to be able to be in the front of the line to get the new
permits,due to the fact that | purchased mine in july,and was not able to
use it due to the signing of SB170,l would be willing to pay again but think
that those of uss that purchased the permit to have it cancelled in a few
weeks afterward deserve some consideration.

3 The restrictions on streams 2000 ft and lower, a july start is

somewhat ridicules,as most of the are dependent on rainfall for the proper
flows to be able to dredge with minimum impact. | would like to see an
earlier start.

4 1 am hoping that most of the biology done on this takes into consideration
that most of us who have mined and studied the rivers in California realize
that most are suffering from impoundment problems that controlled flow
cause, and that most Californians have not see a wild river scour banks
take out trees redistribute gravels and so on. we all know that fish and
invertebrates need not only large cobble but also small gravel to spawn in.
Having fished from the santa ynez river for steelhead when | was young to
the rouge river to the Salmon River in Idaho, we all know that damming
and controlling the flows is not helping the fish population or their condition.
Again thank you for keeping us updated

Bob Hendy
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040811 _Thurston

Subject: (none)
Date: Friday, April 8, 2011 8:53:47 AM PT

From: Michele Thurston
To: dfgsuctiondredge @dfg.ca.gov

Dear Sir,

As owners of a claim in your state we where appalled at the intended regulations proposed for suction
dredging. By singling out the activities of one group of individuals, the regulating and restricting of this
activity appears not only biased but also unconstitutional! Do you intend to have hunters and fishermen
itemize there equipment including serial numbers of guns and makes and models of fishing poles? Will
they as well be asked to disclose the areas they hunt and fish and times they intend to be there? Do you
intend to restrict hikers to only six hikes per year, with the exact geographical location for each hike? Is
California to become a police state where every action in monitored, or do you hope as we do that
individual liberties and freedoms will be preserved?

Respectfully Submitted,
Martin and Michele Thurston

Page 1 of1


Caitlin
Text Box
040811_Thurston


040911_Koch

Subject: Re: Safety Concern
Date: Saturday, April 9, 2011 1:41:41 PM PT

From: Larry & Gretchen Koch

To: Mark Stopher
Mark:
Thank you.

It is a real shame that there are those who only value themselves and nothing else. We certainly
endorse protection of streams and surrounding habitat and think "dredge miners" need to be reminded
that the stream does not belong to them.

I hope they are not able to change recent decisions made by the DFG as it is clear, left to their own
devices, Miners will create mud holes in gold bearing streams and they would no longer be able to
support fish, etc.

I hope those working for DFG stay safe and I hope you are correct in estimating what that "crowd"
would not do.

Gretchen Koch

--- On Thu, 4/7/11, Mark Stopher <MStopher@dfg.ca.gor> wrote:

From: Matk Stopher <MStopher@dfg.ca.gov>
Subject: Re: Safety Concern

To: "Larry & Gretchen Koch" <lgkoch@att.net>
Date: Thursday, April 7, 2011, 9:05 AM

Gretchen

Thank you for your message. As you report, the meeting was contentious
and I can understand you might see it as intimidating. If you discuss

Mr. Waggonet's experience with him I am confident he will say something
similar. I personally intervened twice with the entire audience to

reassert order in the room. Perhaps because of my experience with

similar events I do not believe the meeting presented a physical risk to
anyone attending. The Department was very well prepared to deal with any
serious outbreaks and those preparations went beyond the obvious
presence of uniformed peace officers in the room.

Mark Stopher

Environmental Program Manager
California Department of Fish and Game
601 Locust Street

Redding, CA 96001

voice 530.225.2275
fax 530.225.2391
cell 530.945.1344
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>>> Larry & Gretchen Koch <lgkoch@att.net> 4/2/2011 11:29 AM >>>
Dear Department of Fish and Game:

Recently a friend of ours attending a meeting held in the Redding area
regarding a change to the dredging regulations. He is an attorney and
the Director of the Sierra Club for the Shasta/Tehama region — not a
popular organization with the dredging miners. When my husband and I
learned of the meeting we sent a letter supporting the new regulations.
We did not attend the meeting.

When our friend told the DFG agent that he was planning to speak the
agent asked him with concern “are you alone?” When he said he was
the agent recommended he let the police in attendance know, which he

did.

Apparently our friend, along with a fish biologist, were the only ones

to speak in favor of the new regulations while about 100 angry dredge
miners are vehemently against it. This is extremely disturbing that this
event became what appears to be a risky endeavor for anyone who does not
agree with the miners.

While it is true that we are members of the Sierra Club our letter was

in response to what we witnessed for several years during the 80’s. We
used to spend two weeks in July in a Sierra City RV park along the Yuba
River. We went there to fish for trout and swim in the large swimming
hole located next to the park. Every other day the dredge miner (who
spent all summer in the park) would go to the Yuba River, run his
gasoline dredger and tear up the stream bed. Most of the day he did that
the Yuba went from a pristine clear stream to a river that was
completely filled with silt and debri, the water was absolutely brown

and it took most of the day for it to finally clear. It was not

fishable nor was it safe to swim in the “swimming hole”, not to

mention the noise and diesel exhaust that was constant. There were few,
if any, regulations we were aware of and we finally stopped going

there.

Now it appears that the miners, who cleatly care only for themselves,
are attempting to intimidate those with a differing opinion. I am truly
concerned for my friends safety and worry that some of these angry hot
heads will do something to his home.

We should have attended that meeting but I am certainly glad we did

not. I would be very frightened to be there and concerned that these
miners would harm my husband, friends or myself. I don’t know what you
can do regarding these public meetings but I wanted to reiterate that

there are many who are afraid to confront these dredgers in public for
fear of harm but do want to see streams protected so wildlife can

Page 2 of 3


http://us.mc1802.mail.yahoo.com/mc/compose?to=lgkoch@att.net

survive. If regulations go back to the “good old days” the streams
will face massive destruction because of increased mining due to the
increased price of gold. This is not 1849.

Our friend who spoke does not know I’'m writing this and that is why I
have not used his name. Thank you so much for taking the time to review
this and I hope you and your staff stay safe at any future public

hearings regarding this issue. Please consider that there are many who

are very intimidated by the dredge miners but share a deep concern for
our streams and wildlife.

Thank you,

Gretchen Koch

18776 Country Hills Drive
Cottonwood, Ca 96022
530-347-4040
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041011 Enol

Subject: US v Eno IBLA For Notice and Comments
Date: Tuesday, May 10, 2011 9:48:24 PM PT

From: Rabideno@aol.com
To: dfgsuctiondredge @dfg.ca.gov

April 101 2011

Public comments CDFG / SDEIR

Attached is a copy of my appeal costing some $185,000.00
compliments of my USFS buddies.

Mr. Stopher,

| won General permission to mine my claim as you can see, and
the USFS did their EA for a mineral withdrawal, and for my
hearings, and the courts (2) adjudications (levels of intense
environmental scrutiny) found no plausible reason to stop me from
suction dredge mining this river and that is recorded in this case in
detail and all of the environmental work is a matter of public
record with the USFS in Plumas National Forest.

The Judges had to look at the realities that | had the right to work
with whatever was lawful at that time, and since | proposed
running 2 - 6" nozzles side by side, uncontested | believe under
these circumstances this short stretch of river should remain as it
was under the 1994 CDFG regulations, at bare minimum, because
of the extensive environmental work the USFS did and found no
adverse affects.

Two dredges necked down to 6" mining in this river with six inch
nozzles and a Power winch, or a10" dredge necked down to 8" for
production with out clogging the hose would be acceptable (if |
believed that a limit on commercial dredging was even lawful
which | do not). Nozzle size - to be reasonable - should be based
upon the geological and size range of the aggregate intended to be
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dredged, not an absolute limit by an arbitrary rule. I own a mine,
not a dive shop or a swimming hole. Unreasonable is when validity
exam destroys and takes a rich placer mine. In light of the

intense decade long battle, and having won General Permission to
Mine based upon the USFS EA's etc, | reject the notion that CDFG
can or should limit my operations in any way with respect to
dredge Nozzle size, Power Winching, and Stream bed alteration
permits etc..

| have complied with dredging rules in the past, this is a
commercial mine, as proven in this case and since gold has
quadrupled since the date location and withdrawal, and even
cursory calculations of the worst samples of all demonstrate that
the stream is holding at least four times what the worst estimates
show in this case, then it is truly a valuable mine worthy of further
development.

FS has already threatened to challenge validity and any material
interference by CDFG mining regulations such as you propose will
be tough at best to overcome and that is not going to happen if |
can stop it here and now.

| spent a vast a vast amount of energy, money and stress defending
US V Burton, and the US v Eno IBLA Appeal in my MCRRA
case. | won both USFS adjudications for my Hound Dog Placer
Mining Claim CAMC 269556. It is in Indian Creek, about 3 miles
up stream on HWY 89 from the junction of HWY 70 and Hwy 89.
About 80% of the river is privately held, there is only 3 unpatented
mining claims on this stretch of river all the way to the base of the
Falls, and it is the main branch that joins Spanish creek at the Hwy
junction previously described.

On the Topo maps you will see that from the base of Indian falls
heading up stream, there will be no losses to dredging for several
miles as this is Indian Valley, no gold, unless you use a bucket line
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or drag line dredge. So, in light of these facts the SDEIR is far to
inflexible because if a valid enough placer claim, can pass the
muster | went through there should be no arbitrary limit that has
the potential of making a valid claim worthless in a validity exam
strictly due to rigid limitations ie Material interference. And the
USFS knows it, which is why I will not tolerate more FS screwing.
This is a prime example why setting absolute limits on dredge
nozzle size is unacceptable. This is unreasonable regulation,
Material interference, and endangers my own safety in
unacceptable ways thus you need to take a hard look at this river
and make the necessary changes for others in similar situations, not
rules on size or capacity cast in stone.

Thanks for your consideration,

Donald E Eno
Attached is US v Eno

),0,0.0.0.0,0,0,0.0,0.0.0.0,0,0,0,0,0.0.0.0.0,0,0,0,0,0.0.0.0.0,0,0,0,0.0.0.0.0.0.0,0,0,0.0.0.00,0,0,0,0,0.0.0.0.0,0,0,0,0,0.0.0,0.0.¢
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United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
' [nterior Board of Land Appeals
801 N. Quincy St. Suite 300
Arlington, VA 22203

703 235 3750 703 235 8349 (fax)

UNITED STATES
v,
DONALD E. ENO

IBLA 2004-92 Decided February 13, 2007

Appeal from a decision of Administrative Law Judge William E. Hammett
granting a general permission to engage in placer mining operations on a placer
claim located within a powersite withdrawal. CAMC-269556.

Reversed in part, affirmed as modified in part, granting of general permission
to engage in placer mining affirmed.

1. Act of Aug. 11, 1955--Mining Claims: Powersite Lands--Mining
Claims: Special Acts—Mining Claims Rights Restoration Act--
Powersite Lands—-Withdrawals and Reservations: Powersites

The Mining Claims Rights Restoration Act of 1955, as
amended. 30 U.S.C. §§ 621-625 (2000), which opened
powersite withdrawals for entry under the mining laws,
provides that the locator of a placer claim under the Act
may not conduct any mining operations for 60 days after
filing a notice of location pursuant to 30 U.S.C. § 623
(2000) and that, if the Department decides to hold a
public hearing to determine whether placer mining
operations would substantially interfere with other uses of
the land, the suspension of operations will continue until
the hearing has been held and the Department has issued
an appropriate order providing for one of the following
alternatives: (1) a complete prohibition of placer mining;
(2) a permission to engage in placer mining upon the
condition that the locator restore the surface of the claim
to the condition it was in prior to mining; or (3) a general
permission to engage in placer mining.
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IBLA 2004-92

2. Actof Aug. 11, 1955--Mining Claims: Powersite Lands--Mining
Claims: Special Acts--Mining Claims Rights Restoration Act-
Powersite Lands--Withdrawals and Reservations: Powersites

To determine whether mining would substantially
interfere with other uses of powersite lands within the
meaning of the Mining Claims Rights Restoration Act of
1955, as amended, 30 U.S.C. § 621 (2000), the
Department is required to engage in a weighing or
balancing of the benefits of mining against the injury
mining would cause to other uses of the land. Mining
may be allowed where the benefits of placer mining
outweigh the detriment that placer mining causes to other
uses. Central to the balancing test is the concept that the
competing uses must be substantial if they are to be used
to prohibit placer mining. Thus, even if the Secretary
determines that placer mining would substantially
interfere with other uses of the land, he may still
appropriately grant a general permission to engage in
placer mining operations if the competing surface uses
have less significance than the proposed placer mining
operation, The importance of the competing uses, which
must be compared and judged on whatever grounds are
relevant in the individual case, need not be economically -
quantifiable and may include the preservation of cultural,
geological, or scenic resources.

APPEARANCES: Rose Miksovsky, Esq., Office of the General Counsel,
U.S. Department of Agriculture, San Francisco, California, for appellant Forest
Service; Steven J. Lechner, Esq., Lakewood, Colorado, for appellee Donald E. Eno.

OPINION BY ADMINISTRATIVE JUDGE RUGHES

The Forest Service, U.S. Department of Agriculture, has appealed the
December 4, 2003, decision of Administrative Law Judge William E. Hammett,
determining that placer mining operations in connection with the Hound Dog placer
mining claim, CAMC-269556, would not substantially interfere with other uses of the
claimed lands and granting a general permission to engage in such operations. By
order dated February 13, 2004, the Board denied the Forest Service’s petition for a
stay of the effect of Judge Hammett's decision pending appeal.

The Hound Dog placer mining claim is a 40-acre claim situated in the
SWYSWY4 sec. 3, T. 25 N., R. 9 E., Mount Diablo Meridian, Plumas County,
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IBLA 2004-92

California, within the Plumas National Forest. The claim is basically coextensive with
what is commonly known as the “Soda Rock Area.” ¥ :

The lands included in the Hound Dog claim were originally part of the
Delaware 3 placer mining claim, which was located on January 1, 1907, at a time
when the lands were open to mineral entry. 2/ That claim remained in existence until
1993, when it was declared abandoned for failure to pay required rental fees. See
Ex. 23, Mineral Report for Hound Dog Placer Mining Claim Plumas National Forest
PL-359 Hearing (P.L. 359 Mineral Report), at 9; Ex. 15, B&R Quarries, IBLA 98-94
(Order dated Feb. 17, 1998). Harry Forcino had acquired the claim in 1965 and
quarried the travertine deposit on the claim for building stone until May 24, 1984,
when he transferred the claim to B&R Quarries (d.b.a. Feather River Travertine},
which continued mining the travertine until the claim was abandoned in 1993.

Tn 1981, the Forest Service sought a temporary restraining order against
Forcino, alleging that he was mining travertine without an approved plan of
operations. United States v. Forcino, Civil No, $-81-398-PCW (E.D. Cal. 1981), The
parties resolved the action by reaching a compromise settlement that was approved
by the Court on November 18, 1985, See Ex. 14, United States v. Forcino, Civil
No. §-81-398-PCW (E.D. Cal. Nov. 18, 1985) (Stipulation and Order). Under the
agreement, the Forest Service waived any claims for damages at the site and agreed
not to seek other relief to prevent removal of the travertine, but did not admit that
the claim was valid. Forcino agreed not to conduct mining without an approved plan
of operations and not to mine sites identified as Maidu religious, historical, and
cultural areas and as scenic areas. The agreement incorporated a plan of operations
approved on March 30, 1984, which limited quarry operations to 6.1 acres on the
travertine outcrop. Id. and Ex. A attached thereto; see also Ex. 23, P.L. 359 Mineral
Report, at 9-10. The terms of the compromise settlemnent terminated when the
Delaware 3 claim was abandoned in 1993. Id. at 10.

Y $oda Rack encompasses a travertine dome structure rising very steeply 70 to

120 feet above Indian Creek. The dome occupies much of the claimed lands at issue
here. Indian Creek flows 2,250 feet along the northern and western edges of the
dome and is generally confined by a narrow canyon as it passes through the claimed
lands. '

¥ Because the Delaware 3 claim was located in 1907, it was not subject to the
Common Vartiedes Act of July 23, 1955, 30 U.S.C. § 611 (2000), which withdrew
common varieties of stone from location under the mining laws unless the deposit
had some property giving it a distinct and special value. The abandonment of the
claism in 1993 ended the claim’s exemption from that Act.
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In January 1982, following a request from the Forest Service, ¥ the Keeper of
the National Register of Historic Places (Keeper) determined that the Soda Rock Area
(also known by the historic Maidu name of Chiichu’yam bam) was eligible for
inclusion in the National Register of Historic Places under criteria set out at 36 CFR
60.4(a) and (d). ¥ See Ex. 4, Executive Order (E.0.) 11593, Determination of
Eligibility Notification (Eligibility Determination), at unmumbered pp. 1-3; see also
Ex. 5, Mar. 2, 1982, notification of eligibility determination. On September 25, 2003,
the Soda Rock Area was officially listed on the National Register of Historic Places.
See Statement of Reasons (SOR), Attachment 1.

On August 26, 1988, the Regional Forester, Pacific Southwest Region, issued
the record of decision (ROD) and the Plumas National Forest Land and Resources
Management Plan (LRMP), which designated an unspecified 30 acres within the Soda

% The Forest Service request was based on eight iconographic cultural features
associated with the Maidu genesis mythology, beliefs, and cultural practices, as
described in Exhibit 27, A Brief Examination of Cultural Values and the Potential
Effects of Placer Mining at Soda Rock (Elliott Report), at Archaeological Record
continuation sheet 1-3: (1) Whippoorwill frozen in the face of the rock, consisting of
a figure located on the face of the travertine deposit visible from Highway 89 which
resembles a dog’s head and is popularly referred to as Dog Rock; (2) the landslide
scar formed where, according to Maidu mythology, the Ancient Women would
urinate to wash away and drown those trying to travel through the canyon; (3) the
travertine pools located just below the wet meadow at the northeast portion of the
area adjacent to Indian Creek in which the Maidu historically bathed for their
medicinal power; (4) the salt grass meadow where the Maidu historicaily gathered,
collected, and used salt grass; (5) the salt-secreting meadow spring feeding the upper
wet meadow at the northeast margin of area; (6) the Ancient Women’s sweat lodge
encompassing the largest and southernmost in a series of north-south trending
sinkholes just west of the quarry where the three evil Ancient Women once lived, a
spring once flowed, and salt grass once grew; (7) the Earth Maker’s heart or
thumping rock represented by a spring located at the southwestern end of the
ravertine dome enclosed by a concrete spring box, the sound of which is said to be
the sound of the Earth Maker's heart; and (8) the spring between the sweat lodge/
sinkhole and Indian Creek said to have a bad taste and be curative of urinary
problems, the location of which has riot been found. See also Ex. 4, Eligibility
Determination, National Register Of Historic Places Inventory Nomination Form
continuation sheet Description, Item Number 7, at 1-2. '

¥ A site is eligible under 36 CFR 60.4(a) if it is associated with events that have
made a significant contribution to the broad patterns of our history. A site that has
yielded or may be likely to yield information important in prehistory or history is
eligible under 36 CFR 60.4(d).
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Rock Area as a special interest area (geological area) to protect its unique geologic,
scenic, and cultural values. See Ex. 16, LRMP, at 4.254, 4-255; see also Ex. 17, ROD,
ar 3. The LRMP described the Soda Rock Area as a unigue and continually
developing deposit of multi-colored travertine containing mineral springs, stalactites,
sinkholes, and terraced travertine pools of geologic interest that also formed a focal
point of Maidu Indian mythology. See Ex. 16, LRMP, at 4-251. Although the LRMP
recommended the withdrawal of the Soda Rock Area from mineral entry (id. at 4-48,
4-254), i._¢., location of mining claims under the Mining Law of 1872, 30 U.S.C.

§§ 28-28e (2000), ¥ it plainly contemplated that the travertine on the site would be
at least partially mined, presumably as a common variety under the Materials Act of
July 31, 1947, as amended, 30 U.5.C. § 601 et seq, (2000). Thus, the LRMP
provided management standards and guidelines specifically authorizing travertine
extraction within established limits; administering quarrying operations in
accordance with the approved plan of operations; ensuring that mined areas were
backfilled sufficienty; seeking designation of the area as a National Natural
Landmark; and, only upon completion of mining, constructing trails and interpretive
signs for public use. Ex. 16, LRMP, at 4254, 4-255. Despite the recommendation in
the LRMP, the area was not closed te mineral entry until September 1997.

On August 15, 1996, prior to the 1997 segregation and the 1999 withdrawal
(discussed in more detail immediately below), Gordon K. Burton, Roberta L. Burton,
Jimmy A. Brewer, and Steven H. Draper (Burton, et al.) located the Hound Dog
placer mining claim pursuant to the Mining Claims Rights Restoration Act of 1955
(MCRRA), as amended, 30 U.S.C. §§ 621-625 (2000) (commonly known as
“pL.359"). See Ex. 7. Although these lands had been withdrawn from mineral entry
under the 1920 Federal Power Act and identified as Power Site No. 179 in 1927 (see
16 U.S.C. § 818 (2000)), in 1955 MCRRA opened lands withdrawn for powersite
purposes to location and patent under the United States mining laws. The opening
was subject to certain conditions, including the requirements that a locator file a
notice of location with the Bureau of Land Management (BLM) within 60 days of
location and refrain from conducting any mining operations for a period of 60 days
after the filing of the location notice. 30 U.5.C, §8 621 and 623 (2000}, Burton, et
al., complied with the filing requirement on August 16, 1996. ¥ BLM notified the

¥ As noted immediately below, the lands had been opened to mineral entry in 1955
pursuant to the Mining Claims Rights Restoration Act, infra,

¥ On Dec, 28, 1994, Donald and Carol Dingel located the Delaware Placer mining
claim on the lands previously included within the Delaware 3 claim for the purpose of
quarrying the travertine, but failed to file the notice of location with BLM identifying
the claim as a P.L. 359 claim as required by 30 U.S.C. § 623 (2000). On Apr. 27,
1995, they transferred the claim to B&R Quarties, and on Mar. 6, 1997, the claim
{(continued...)
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PForest Service of the location of the claim during the 60-day no-operations period.
The Forest Service objected to placer mining of the claim, and on September 12,
1996, BLM sent a letter to each of the claimants informing them that a public hearing
would be held in accordance with 30 U.S.C. § 621(b) (2000) to determine whether
placer mining operations would substantially interfere with other uses of the land.
The Forest Service also advised that, in accordance with 30 U.S.C. § 621(b) (2000),
the suspension of operations on the claim would continue pending the outcome of
the hearing. See EX. 6. Burton, gt al., transferred the claim to Donald E. Eno on

July 28, 1998 (Ex. 9), and BLM was notified of the transfer on August 26, 1998. ¥

On August 5, 1997, the Forest Service filed an application with BLM to
withdraw the lands within the Soda Rock Area from location and entry under the
mining laws, subject to valid existing rights. ¥ On September 16, 1997, BLM
published a notice of the proposed withdrawal in the Federal Register, segregating
the land “from miring” for 2 years from the date of publication, but providing that
the “land will remain open to mineral leasing and the Materials Act of 1947.” See
Ex. 10, 62 FR 48668 (Sept, 16, 1997). On August 31, 1999, BLM issued Public Land
Order (PLO) No. 7406, which, subject to valid existing rights, withdrew the 40-acre
Soda Rock Area “from location and entry under the United States mining laws for 50

Y (...continued)

was properly filed under P.L. 359. Although the Forest Service challenged this claim
as well as the Hound Dog claim, the parties settled the dispute, with B&R Quarries
relinquishing and abandoning the claim. See Ex. 23, P.L. 359 Mineral Report, at 10.

¥ Becatse Eno is the sole adverse party at the present time, the Board styled the case
on appeal as United States v. Eno, instead of United States v. Burton as captioned
below. See Stay Order at 2. The Board also noted that a proceeding under P.L. 359
s a public hearing, not a contest, and that the use of the terms contestant and
contestee to identify the Forest Service and Eno, respectively, is therefore
inappropriate. 1d. at 2-3 0.3.

¥ Interestingly, in contrast to later mineral reports which concluded that the area
had minimal mineral potential, the July 11, 1997, withdrawal application forwarded
to BLM on Aug. 1, 1997, and received by BLM on Aug. 5, 1997, concluded that the
area had a moderate to high potential for discovery of locatable minerals. See Ex. 11,
Excerpts of Final Environmental Assessment (EA) for Soda Rock Special Interest Area
Mineral Withdrawal (Withdrawal EA), at unnumbered last page; compare with
Ex. 11, Dec. 4, 1998, Mineral Potential Report for Proposed Mineral Withdrawal for
the Soda Rock Area (Withdrawal Mineral Report), at 11-12, and Ex. 24, Aug. 6,
1999, Supplemental Withdrawal Mineral Report, at 4-5.

1t appears that the record contains two separate documents denominated as
Ex. 11, the Withdrawal FA and the Withdrawal Mineral Report, which we have
differentiated by their titles,
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years to protect the Soda Rock Special Interest Area,” However, the PLO noted that
the “land has been and will remain open to mineral leasing,” (see Ex. 12, 64 FR
47515 (Aug. 31, 1999)), thus keeping open the possibility that common variety
travertine could be mined and sold under the Materials Act.

Judge Hammett held the public hearing from June 1 through June 5, 2002, At
the hearing, the Forest Service offered testimony and documentary evidence
supporting its prima facie case that other uses of the land, specifically cultural
resources and values, geological values, and scenic values, constituted substantial
uses of the land warranting prohibition of placer mining operations; that the mineral
value of the land, including its value for placer gold mining and travertine quarrying,
was insufficient to outweigh the value of the other uses of the land; and that placer
mining operations, including Eno's planned suction dredging in Indian Creek and
possible quarrying of the travertine deposit, would substantially interfere with the
other substantial uses of the land. The witnesses testifying on behalf of the Forest
Service included Forest Service employees Michael Allen Hall (assistant resource
officer and records custodian), Richard Teixeira (mineral examiner), Dan Elliott
(district archaeologist and cultural resource manager), Linda Reynolds (heritage
resources and tribal relations programs manager), and Allen King (geologist), as welt
as Maidu Indians Donald Ryberg, Thomas Merino, and Farrell Cunningham,

Bno countered with testimony and documentary evidence indicating that the
other uses of the land cited by the Forest Service were not substantial uses; that the
Jand had 2 high potential value for gold and travertine; and that placer mining
operations, which he asserted did not include travertine quarrying, would not
stbstantially interfere with any other uses of the land. In addition to testifying on his
own behalf, Eno called as witnesses Vivian Hansen (a Maidu), JoAnn Hedrick (a
research genealogist who has interviewed numerous Maidu and is familiar with
Maidu family histories and legends), Gordon K. Burton (the claim locator), Gerald
Hobbs (a miner with expertise in suction dredging and evaluating stream deposits for
gold), Ronald L. Cuitis (a mining engineer and mineral property evaluator), and Tom
Anderson (an economic geologist). Eno proffered the written testimony of David A.
Laskey (a recteational miner) as an exhibit (Ex. V). The parties also submitted
extensive post-heating briefs addressing the relevant issues.

Judge Hammett issued his decision on December 4, 2003, He first set out the
applicable legal standards, including that the Forest Service had the burden of
establishing, as a prima facie case, the existence of a substantial use of the land for
purposes other than mining that warranted a prohibition on placer mining, after
which the burden shifted to Eno to show by a preponderance of the evidence that the
benefits of mining outweighed the injuries or detriments to the other uses of the land.
Applying these standards, he concluded that no showing had been made that there
were substantial uses of the land other than mining justifying a prohibition on placer
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mining. He therefore granted Eno a general permission to engage in placer mining
operations on the Hound Dog claim. (Decision at 3-4.)

Judge Hammett rejected the Forest Service’s assertion that placer mining
should be prohibited because cultural resources and values, geologic values, and
scenic values would be destroyed if placer mining were allowed. He held that the
competing uses had to be substantial uses and that the substandality of those uses
had to be proven by objective evidence of the economic value of the uses, According
to the Judge, comparing purely subjective values such as the preservation of cultural
resources with the objective potential economic value of placer mining was not
feasible, He regarded the Forest Service’s evidence concerning cultural resources to
be primarily subjective in nature and lacking any attempt to attach any economic
value to the site’s cultural significance, Although noting that the lack of economic
factors associated with the site’s cultural significance seriously weakened the Forest
Service’s position, he found it unnecessary to decide whether it was fatal to its
position as a matter of law because the evidence in the record failed in any event to
establish a substantal cultural use of the land within the Hound Dog claim.
(Decision at 6-8.}

Based on his weighing of the evidence and credibility determinations, the
Judge found that the lack of current Maidu use of the site and the fact that their
stories about Soda Rock varied substantially undermined the Forest Service’s
assertion that the site possessed cultural values worthy of preservation. He also
considered the evidence insufficient to establish that the majority of Maidu
considered Soda Rock to be culturally significant and wanted the area to be
preserved. He held that the withdrawal of the land from mineral entry, the LRMP's
designation of the land as a geologic special interest area, and the Keeper’s eligibility
determination were not determinative of the issues before him, because (1) the
withdrawal was subject to valid existing rights and the claim’s validity had not yet
been determined; (2) the LRMP designation simply represented the Forest Service’s
opinion that the land had unique geologic and culturally significant features worth
preserving and was not entitled to deference; and (3) the cultural significance of the
area had to be determined in this context based on the documentary evidence and
testimony adduced at the hearing rather than on Forest Service information
advocating the site’s inclusion, which information formed the basis of the site’s
listing, He further observed that the Forest Service had conceded that the land had
no archaeological significance, Judge Hammett concluded that the subjective
cultural value and significance the Soda Rock Area had to certain individuals of
Maidu ancestry did not mandate preservation of the Soda Rock Area as a cultural
landmark and therefore did not establish that cultural resources and values were
substantial uses of the land warranting the prohibition of placer mining. (Decision
at 8-14.)
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Judge Hamraett also found that the evidence did not establish that the
geologic values that made the Soda Rock Area of interest to geologists were
substantial uses of the area warranting the prohibition of placer mining operations.
He noted that, although Forest Service witnesses Teixeira and King had testified that
the area was of geological interest, no evidence had been presented that the area had
been used by the scientific community to gather information about the processes
leading to the formation of the topography or that it contained valuable information
about the geologic history of the region yet to be extracted by the scientific
communpity. He further observed that travertine deposits were not that rare in
California, pointing out that the evidence indicated that there were three or four
other travertine deposits in California, including a deposit between 1 and 1-Y2 miles
from the Hound Dog claim. (Decision at 14-16.)

Judge Hammet also rejected the Porest Service’s contention that the Soda
Rock Area had important scenic values that would be destroyed if placer mining were
allowed. While acknowledging that Dog Rock was clearly visible from Highway 89,
he noted that other features could not easily be seen from the highway and that the
poured concrete evident along the bank of the highway and the power line
observable from the highway undermined the scenic value of the area. He added that
there was no evidence in the record objectively establishing that the site was visited
for scenic purposes by significant numbers of the public or that destruction of Dog
Rock would have tangible economic effects on the local economy. He considered
Horest Service evidence that the public had been observed stopping and taking

-pictures of Dog Rock insufficient to establish the scenic values of the area, especially

since the Forest Service brochure listing Soda Rock as a point of interest (Ex. 21, “An
Ancient Trail of the Mountain Maidu Indians, an Automobile Tour™) explicitly stated
that there was no safe turnout available there and that stopping was not advised. He
therefore concluded that the evidence failed to establish that the purported scenic
features of the Soda Rock Area constituted a substantial use of the area warranting
prohibition of placer mining operations. (Decision at 16-18.)

Judge Hammett noted that the Forest Service’s failure to establish the
existence of other substantial uses of the land did not require the automatic granting
of a general permission to engage in placer mining operations, because the allowance
of placer mining in a P.L. 359 proceeding also required that there be a reasonable
expectation of gold recovery. He stated that P.L. 359 proceedings were preliminary
in nature in that the mining claimant did not need to demonstrate a discovery of a
valuable mineral deposit to establish his right to continue (o explore the mineral
values of the claim, and that, therefore, the amount of evidence needed was not the
same as that required to establish the validity of the claim, but simply required the
claimant to show the possibility that the claim might contain a profitable gold mining
opportunity that merited further exploration of the mineral values of the claim.
(Decision at 18-19.)
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Judge Hammett reviewed the relevant evidence presented at the hearing,
including the sampling conducted by the Forest Service and the Withdrawal Mineral
Report (Ex. 11) and the P.L. 359 Mineral Report (Ex. 23) prepared based on that
sampling, as well as Eno’s evidence, part of which was derived from sampling
conducted downstream of the Hound Dog claim and would not be relevantin a
contest proceeding. The Judge concluded that there was ample proof to support the
existence of sufficient quantities of gold to demonstrate the possibility that Eno’s
claim might contain a profitable gold mining opportunity. (Decision at 20-23.)

In reaching this conclusion, the Judge cited the table found in both the mineral
reports showing the results of the suction dredge samples:

TABLE 1-GOLD RECOVERED FROM SUCTION DREDGE SAMPLE
[Gold weight in milligrams {(mg)]

| sampieNO. | COARSEGOLD FINE GOLD TOTAL GOLD
HD-1 0 15.6 15.6
HD-2 3721 334.2 4055.2
HD-3 1004 742 1078.2
TOTAL .__| 4725 4240 5149.0

See Ex. 11 at 9; Ex, 23 at 14; Decision at 20. He also adopted the reports’ common
finding that, based on the average recovery rate for the three samples, 25 hours of
dredging would produce 20,303 mg of gold. See Ex. 11 at 10; Ex. 23 at 15; Decision
at 21 Teixeira set out his calculations of the hourly gold production rate in Table 2 of

the P.L. 359 Mineral Report:

TABLE 2-GOLD PRODUCTION RATE AND GRADE OF DEPOSIT
r'_——'_—_‘__'—'—_'_""—""_—_.ﬂ.._-_—u-_—-—

DREDGING | SAMPLE GOLD PRODUCTION
SAMPLE HOURS VOLUME | RECCOVERED RATE GRADE
NUMBER (hrs) (cy) (mg) (me/hr) (mg/cy)
| NUMBER | (be) | () | (m | (W0 LIRS
HD-1 2.00 2.7 15.6 78 58
HD-2 2.17 3.8 4055.2 1868.8 1067.2
HD-3 2.17 3.8 1078.2. 496.9 2837
TOTAL or 6.34 10.3 5149.0 812.1 499.9 |
(AVERAGE | | 1
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(Ex. 23 at 14; see also Ex. 11 at 10.). ¥

Judge Hammett pointed out that the Forest Service had neither estimated the
volume of workable placer material on the claim nor calculated the total value of
gold on the claim., He therefore computed the total gold value by adopting Fno’s
astimated volume of 32,160 cubic yards (cy) of workable placer (Ex. U, see Tr. 1050-
1052), multiplying that volume by Teixeira’s estimated 499.9 mg/cy average grade of
the gold (see Ex. 23, P.L. 359 Mineral Report, at 14, Table 2, reproduced in note 8,
supra), and then multiplying the product of those numbers (16,076,784 mg) by the
$321.00 per troy ounce (or $0.010 per mg) gold price on the date of segregation (see
Ex. 23, P.L. 359 Mineral Report, at 14), yielding an estimated total gold value of
$160,768.84. (Decision at 23.) Although that amount was less than the $650,000
total value estimated by Eno’s witnesses (see Tr. 1052; Ex. U), the Judge found it
sufficient to establish the possibility that the claim might contain a profitable gold
mining venture. (Decision at 23.)

Judge Hammett also found as a matter of law that MCRRA did not apply to
the quarrying of travertine because quarrying did not fall within the common
definition of “placer mining” as extraction of minerals from a placer deposit by
concentration in running water, including ground sluicing, panning, shoveling gravel
into a sluice, scraping by power scraper, and excavating by dragline. (Decision at 23,
citing U.S. Depariment of the Interior, A Dicdonary of Mining. Mineral, and Related
Terms (1968).) He concluded not only that the removal of travertine was irrelevant
to this proceeding, but also that his granting Eno a general permission to engage in
placer mining operations did not extend to any potential quarrying of the travertine
deposit at Soda Rock. (Decision at 24.) He added that the issue of whether the
eravertine was a COmmon of uncommon varety of mineral remained to be
determined and that, whatever that determination, the Forest Service would still be
required to manage the site in accordance with applicable environmental and historic
preservation laws. 1d.

Judge Hammett further determined that the evidence established that placer
mining operations in Indian Creek would not substantially interfere with any other
uses of the land. Having eliminated the impacts of fravertine quarrying from the
equation, he focused on Eno’s proposed suction dredging of Indian Creek in weighing
the impacts of placer mining on the uses of the land for cultural, geologic, and scenic

¥ The reports and decision used 25 hours of dredging as the basis for their calcula-
tions because Teixeira had determined that each hour of dredging required 1.5 hours
of actual work time and that, therefore, a 40-hour work week would include 25 hours
of actual dredging time, with the rest of the time spent transporting supplies to and
from the dredge site, cleaning up the sluice after dredging, panning concentrates,
wotk breaks, and repair and maintenance. See Ex. 11 af 10; Bx. 23 at 15.
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purposes. He observed that the only cultural feature potentially affected by the
mining operations would be Dog Rock, which was directly adjacent to the creek, and
concluded that there was no evidence in the record showing that placer mining
operations would necessarily result in the modification, degradation, or destruction
of that rock formation. He based this conclusion on Eno’s credible testimony that
California law prokibiting dredging into the bank of a waterway effectively
proscribed suction dredging under Dog Rock; that dredging near Dog Rock would
undermine the feature, causing it to collapse on him while he was working the area;
and that he would be able to suction dredge the entire length of Indian Creek within
the claim without having to walk on the top of Dog Rock. The Judge noted that the
Rorest Service had conceded that suction dredge mining had only limited potential to
physically damage any cultural features any further than they had already been
damaged, citing Ex. 27, Elliott Report, at 11. (Decision at 24-25.)

Judge Hammett also found that the dredging operations would, at worst, have
a minimal impact on the scenery of Indian Creek because those operations would not
require the building of an access trail, would not create a semi-permanent campsite,
and would not result in the piling up of gravels and rocks outside the permanent river
channel. He observed, parenthetically, that the Forest Service had not always
espoused the position that placer mining operations involving travertine quarrying -
and suction dredging would be inconsistent with maintaining the cultural and
geologic significance of Soda Rock, citing the LRMP standards and guidelines
recommending the authorization of travertine extraction within established limits and
the submission of a plan of operations for mining of gravel deposits, consistent with
protecting geologic and cultural features, as indicia of the Forest Service’s earlier
conclusion that travertine quarrying and placer mining were not entirely
incompatible with protection of the area’s geologic and cultural features but could be
managed in a manner that protected those features. (Decision at 25-26.)

Based on his conclusions and analysis, Judge Hammett issued Eno a general
permission to engage in placer mining operations on the Hound Dog claim. (Decision
at 26.) The Porest Service appealed this decision.

On appeal the Forest Service asserts that neither MCRRA nor the applicable
balancing test requires that the competing uses for the land within MCRRA placer
claims be substantial uses, contending jnstead that the substantiality of a use must be
evaluated by a comparison of the importance of the benefits of the competing uses.
The Forest Service also maintains that the Judge erred in focusing on an economic
evaluation of the alternative uses, pointing out that the case law does not limit the
value of competing uses to ecopormics, but also recognizes other benefits, such as
recreational, archaeological, scenic, wildlife, wildlife habitat, and preservation
qualities. (SOR at 11-15.)
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The Forest Service argues that Judge Hammett erred in holding that cultural
resources and values are not substantial uses of the lands. According to the Forest
Service, the Judge’s characterization of those values as subjective ignores the
objective evidence of the site’s cultural and historic significance documented in the
Keeper’s eligibility determination and the subsequent listing of the Soda Rock Area on
the National Register of Historic Places, which, the Forest Service submits, establish
by legal definition that the site’s cultural and historic use and value are substantial
and significant. The Forest Service avers that the laws and regulations supposting the
preservation of historically significant sites and Native American culture discredit the
Judge’s restriction of his evaluation to economic factors, as does relevant precedent.
(SOR at 15-19.) The Forest Service contends that the LRMP's designation of the
Soda Rock Area as a special interest area, the application for the withdrawal of the
lands to protect the cultural values, and the subsequent withdrawal of the lands all
provide objective evidence of the area’s cultural use and values and deserve
deference. 1d. at 19-21. The Forest Service also cites the testimony of three Maidu
Indians concerning the historical uses and significance of the Soda Rock Area as
providing sufficient evidence of the value of the land for cultural uses, The Forest
Service maintains that it was error for the Judge to substitute his judgment for that of
the Forest Service and the Secretary of the Interior. Id ar 21-22.

The Forest Service insists that Judge Hammett erred in construing the term
“yge” to require actual physical use and in focusing on whether the Maidu currently
physically use the Soda Rock Area. The Forest Service asserts that the term “use” also
includes passive use such as the Maidu use of the land as a living part of their present
culture, The Forest Service also notes that the land has been closed to the public
since 1963 because of mining, which necessarily prevented the Maidu from physically
using the land, adding that testimony at the hearing indicated that the Maidu would
have used the site in the past and would use it again if it were open to the public,
citing Tr. 477, 481, 542, 547, and 550. The Forest Service submits that the Judge
erred in disregarding the physical impossibility of access to the site from 1963 to the
present, the historical and current traditional Native American uses of the Soda Rock
Area as the site of their genesis mythology, and the import of passive uses of the land,
(SOR at 22-24.)

The Forest Service contends that Judge Hammett erred in holding that the
geologic values were not a substantial use of the land. It asserts that the Judge
impermissibly refused to accord deference to the Forest Service’s determination in the
LRMP that the Soda Rock Area contained unique geologic features warranting
protection for their scientific geologic values, including the form and beauty of the
travertine deposit, the associated karst topography (otherwise known as sinkholes)
that is rare in the West, the beautiful travertine pools, the crystals of dogtooth caicite,
the stalactites, the pipes, and the curtains, or to accord deference to the Secretary’s
withdrawal of the lands to protect and preserve those geologic values. (SOR at 23-
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26, citing Exs. 23, P.L. 359 Mineral Report, and 32, Geology Report for Soda Rock
Geologic Special Area (Geology Report), and Tr. 231-232, 794, 800, 803-805,

and 807.) The existence of other iravertine deposits in California does not
andermine the value of the Soda Rock Area’s geologic use, the Forest Service submits,
because the other deposits do not exhibit the unique features present in the Soda
Rock Area. (SOR ar 25.)

The Forest Service maintains that the Judge erred in holding that the Soda
Rock Area did not have important scenic values, asserting that the cultural and
historic resources and values and the geologic values also give the area its scenic
value. According to the Forest Service, the scenic value of the area is bolstered by its
inclusion in the Forest Service brochure for automobile tours of Highways 70 and 89
(Ex. 21). (SOR at26.) ¥

The Forest Service argues that Judge Hammett erred in finding that there was
sufficient mineral potential to warrant authorizing placer mining operations. Citing
Teixiera’s sampling of the claim for gold and economic evaluation of the land, the
historical mining production, and the lack of significant commercial gold production
either within the claim or in the area (Exs. 11, 23, and 24; Tr. 213, 214, 277), the
Forest Service maintains that its evidence demonstrates that the lands within the
Hound Dog claim and the Soda Rock Area have a low mineral potential for an
economically viable gold deposit L 2nd that the travertine deposit is a common

1 Although the Forest Service states that the area is Next to Highway 70, whichis a
scenic byway (SOR at 26), we note that it is Highway 89, not Highway 70, that lies
adjacent to the Soda Rock Area,

11/ pecause he considered suction dredging to be a labor intensive operation with the
cost of labor as the major expense, Teixeira focused on the value of gold recovered in
relation to the amount of time spent to recover it. He therefore calculated the gold
production rate per hour for dredging the active stream gravel. See Ex. 23, P.L. 359
Mineral Report, at 14 and Table 2 at n.8, supra. Using the average value of gold for
the time period between the Aug. 15, 1996, claim location date and the Mar. 7, 2002,
report date, which he computed to be $297,43/troy ounce or $0.009/mg, and his
production rate per hour calculations, he concluded that, based on the average
recovery rate for the three samples, 25 hours of actual dredging would produce
20,303 mg or $194 per week. 1d. at 14-15 and Table 3. He then computed the costs
of mining, including weekly labor costs of $800 based on two people each working
40 hours per week at an hourly rate of $10; weekly operating costs of $60 covering
fuel, repair and maintenance of equipment, and mobilization; and weekly capital
costs of $12 for ownership of the dredge and other equipment, for total weekly
mining costs of $872. Id. at 15. He concluded that the $872 weekly mining costs
(continued...)
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variety deposit. It adds that the mineral potential report for the withdrawal (Ex. 11)
bolsters its conclusion that the land is more valuable for uses and values other than
mining. (SOR at 26-27.) The Forest Service contends thart the Judge should not have
accepted Eno’s evidence and testimony because Eno and Burton, et al., located and
conducted suction dredge activities, not as a serious mining venture, but for
recreational purposes not allowable under the mining laws, and because Eno did not:
enter any evidence as to the costs associated with his proposed mining. Id. at 27-28.

The Forest Service complains that Judge Hammett restricted his inquiry to the
values derived from the gold samples documented in the P.L. 359 Mineral Report,
while ignoring the report’s assessment of the costs involved in the proposed mining;
incorrectly inferred values from sampling conducted downstream of the claim, which
were based on an unreliable fire assay; and erroneously relied on Eno’s volume of
workable placer material, which improperly took into account washed bedrock
lacking gravels, parts of the highway embankment containing boulders not amenable
to suction dredging, and material above the water line. Italso challenges the Judge's
finding that the mere possibility that the existing gold values warranted further
exploration was sufficient to establish the value of the lands for placer mining. Since
Eno’s evidence of mineral potential was speculative, in contrast to its affirmative
evidence based upon actual gold values from the claim, the Forest Service argues that
the Judge’s holding that there was sufficient mineral potential to outweigh the
detriment to other uses of the land was arbitrary, capricious, and contrary to law and
should be reversed. (SOR at 28-29.}

The Forest Service also objects to the Judge’s conclusion that the travertine
deposit was not relevant for mineral potential purposes because placer mining
operations, as that term is used in MCRRA, did not include quarrying the travertine.
The Forest Service notes that, although it considers the travertine to be a common
variety mineral under the Common Varieties Act, 30 U.S.C. § 611 (2000), and not

w (...continued)

greatly exceeded the $194 value of the gold recovered per week, leading to a net loss
of $678 per week of operation. He added that, even if the highest gold recovery rate
for HD-2 (1,868.8 mg/hr) and the highest price of gold during the life of the claim
($386.20/Tr. 0z.) were used, the recovery would only be $580 per week, which was
still much less than the $872 weekly costs of mining. Id. He also determined that the
sample HBG-1 taken from the bench gravel beneath the travertine cap on the east
side of Indian Creek in the victnity of sample site HD-2 weighed 58 pounds and
contained 0.9 mg of gold, which, assuming 3,000 pounds/cy, equated to 46.6 mg/cy
or $0.45/cy, and that, therefore, the costs of mining the bench gravel would far
exceed the value of the gold in the gravel. Id. He further found that, even adopting
the gold values and production information offered by Eno, the generated revenues
would not be sufficient to pay mining costs. Id. at 17 and Table 4.
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subject to location under the mining laws, Eno has submitted a plan of operations to
mine the travertine alleging that the travertine is an uncommon variety of building
stone. Because an adjudicator might agree with Eno and hold that the travertine is
locatable, the Forest Service maintains that the Judge should have considered the
benefits and detriments of travertine mining in his weighing of the competing uses of
the Hound Dog claim, The Forest Service asserts that uncommon varieties of
building stone are locatable as placer claims pursuant to the Building Stomne Act,

30 U.S.C. § 161 (2000), and that, therefore, quarrying the travertine falls within the
meaning of placer mining because it involves mining a mineral on a placer claim.
According to the Forest Service, Judge Hammett's omission of the effects of travertine
mining in his balancing of the competing uses of the land creates a loophole,
unsupported by MCRRA, which could allow travertine mining to occur without a
determination as to whether it would substantially interfere with other uses of the
land, since the Secretary may only act once in determining whether the lands should
be open to placer mining. (SOR at 29-30.)

The Forest Service further contends that Judge Hammett erred both legally
and factually in holding that placer mining operations within the Hound Dog claim
would not substantially interfere with other uses. The Forest Service contends that
the Judge’s limiration of his evaluation to Eno’s proposed mining activities was legal
error because the applicable test does not focus solely on the specific mining method
proposed by the claimant, but requires consideration of all methods that a miner
could reasonably use to extract minerals. The Judge erred factually, the Forest
Service submits, because its witnesses and documents presented unrebutted evidence
demonstrating that normal, regulated placer mining operations, subject to regulatory
restraint, would irreversibly and irreparably destroy a unique, historic, and culturally
and geologically significant property, the iconographic, geologic, and scenic features
of which could not be restored by reclamation. (SOR at 31-32.) The Forest Service
concludes that the Judge’s decision is arbitrary, capricious, and contrary to law and
fact and should be reversed.

In response, Eno contends that Judge Hammett correctly ruled that the Forest
Service failed to establish a substantial other use of the land, noting that, contrary to
the Forest Service’s contention, relevant Board precedent mandates that a competing
use be substantial if it is to justify prohibiting placer mining operations. (Response
at 15-16.) He further asserts that the Judge properly determined that the party
seeking to prohibit placer mining must present objective evidence subject to cardinal
measurement of any other purported use, because the balancing test requires an
objective evaluation of the potental detriments and benefits accruing from placer
mining, which evaluation, by definition, precludes the use of subjective, nion-
quantifiable evidence to prove the substantiality of the other uses of the land. Id.
at17-20.
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Eno argues that the Judge correctly found that the purported cultural
resources were not a substantial other use of the land. He maintains that the listing
of the site on the National Register of Historic Places is not dispositive, because the
tisted site includes only 15 of the 40 acres embraced by the Hound Dog claim, 2 and
because the documentation supporting the listing was prepared by Government
personnel recommending the preservation of Soda Rock and therefore did not
contain objective information. ¥/ (Response at 21-22.) Eno denies that the Judge
should have accorded deference to the listing decision and the Forest Service
decisions recognizing the cultural significance of the Soda Rock Area; rather, he
agrees with Judge Hammett’s admonition that the cultural significance of Soda Rock
had to be evaluated on the basis of the documentary and testimonial evidence
presented ar the hearing, because to do otherwise would have made the hearing a
meaningless exercise. Id. at 22-23.

In any event, Eno submits that the Maidu did not become concerned about
quarTtying activities at Soda Rock until 1981, citing Ex. D; that the Maidu attached
religious, not cultural, significance to the area, citing Ex. 27; and that the designation
of the Area as a Special Interest Area did not constitute objectve proof of the
significance of the Area. (Response at 23-25.) He contends that the withdrawal is
irrelevant because it occurred after the Forest Service’s 1996 request for a P.L. 359
hearing which, he avers, is the critical time period to avoid his being prejudiced by
the delay in holding the hearing caused by the Judge's caseload. He also discounts
the probative value of the withdrawal, asserting that it was an afterthought designed
to impede him from mining his claim and was based on the purported religious
significance of the area. He further alleges that travertine quarrying would not
substantially interfere with any purposted cultural purposes, pointing out that the
withdrawal did not close the land to mineral leasing and that the Forest Service
therefore remained free to sell the travertine if it chose to do so. 1d. at 25-27.

Eno denies that the Forest Service testimony and reports constitute objective
evidence of the significance of the area’s cultural resources. He avers that Elliot’s
testimony and report lack credibility because they were based on his interviews with
only four Maidu. Eno further asserts that Elliott acknowledged that no artifacts,
features, or archaeological sites had been identified at Soda Rock; that neither a

1% The Elliott Report cited by Eno actually indicates that the cultural features
embrace 21, not 15, acres. See Ex. 27, Elliott Report, Archaeological Record at 1.

1/ Eno also avers that the only facts relevant to this proceeding are those existing
ar the time the P.L. 359 hearing was requested and that events and conditions after
that time, including the National Register listing, the segregation and withdrawal of
the Soda Rock Area, and the fluctuations in gold prices, have no bearing on whether
placer mining operations should be allowed. See Response at 22 n.20; 25; 53 1.62.
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sweat lodge nor a roundhouse ever existed on the land; that he had never witnessed
a Maidy ceremony on the lands; that there was no water in the travertine pools and
no current use of the salt grass; and that he did not know when the Forest Service
&t learned about the concrete spring box identified as the Earth Maker's Heart.
(Response at 28-30, citing Ex. 27; Tr. 666, 669, 670, 673, 696, 699, and 705.) Eno
also enumerates the flaws in the testimony of Linda Reynolds, including her lack of
knowledge about the cultural resources in the area, evidenced by her inability to
properly locate those features on the map, her lack of persenal observation of the
area, and her total reliance on the works of other people as the basis for her opinions.
(Response at 30-31, citing Ex. 27, Tr. 283, 670-676, 724-725, 751-753, 755, 756,
757-758, and 764.) According to Eno, the Maidu witnesses testifying for the Forest
Service, including Tommy Merino and Farrell Cunningham, characterized the Soda
Rock Area as having religious importance, rather than cultural significance, and
reinforced the subjective nature of the evidence. (Response at 31-32, citing Tr. 472-
473, 505-507, 517, 522, 531, 533, 549-550.}

Eno contends that the Forest Service provided no evidence that Maidu actually
physically use the purported cultural resources, He maintains that no one currently
uses or gathers salt grass, a fact that the Forest Service concedes; that no one utilizes
the travertine pools, which are now dry; that the sweat lodge or roundhouse never
existed; that the Maidu do not conduct ceremonies at Soda Rock; and that there is no
evidence that the Barth Maker’s Heart is actually located at Soda Rock. (Response
at 33-36, citing Tr. 118-119, 129-131, 132-133, 137, 138, 140, 142, 144, 146, 281,
285, 473-475, 497, 499, 501, 504, 515-516, 521-522, 532, 533, 542, 544-545, 549,
555, 560-562, 635, 705, 725, 790, 836-37, and 1233; Ex. 31.) Eno denies that
qualifying substantial uses include passtve uses of the land, averring that the common
meaning of “use” denotes someone actually physically employing or deriving service
from the land, an interpretation consistent with Congress’ intent in enacting P.L. 359.
The Forest Service’s argument that the ongoing mining operations prevented the
Maidu from using the land fails, Eno submits, because, although the Delaware 3
claim was abandoned in 1993, no Maidu have visited the site since then, except for
meeting the Porest Service there in September 2001. He adds that the mining area
now closed to the public for safety reasons consists of the 6-acre footprint of the
quarry, which does not encompass the cultural features, and asserts that the possible
fiture use of the area by the Maidu and others does not establish the requisite
substantial use. (Response at 36-38.)

Fno denies that the significance some Maidu individuals attach to the land
within the Hound Dog claim proves that the alleged cultural resources are a
substantial other use of the land. He asserts that his witnesses presented credible
evidence demonstrating that the majority of Maidu do not consider the area to be
culturally significant, pointing out that Judge Hammett found Joann Hedrick’s
testimony persuasive because, in contrast to Linda Reynold’s testimony, it was based
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on her personal contact with the Maidu over several years, not just a review of
existing literature and brief discussions with nine Maidu individuals. (Reply at 39-
41, citing Tr. 881, 882, 883, 884, 885, 889, 898, 899-900, 901, 903, 904, 906-907,
909, and 922.) Given this lack of consensus, Eno avers that Judge Hammett correctly
ruled that the purported cultural resources associated with the area are nota
substantial other use of the land. (Response at 41.)

Eno asserts that Judge Hammett correctly found that the geological features
were not a substantial other use of the land warranting the prohibition of placer
mining operations. According to Eno, the evidence of the unique geologic features
presented by King and Teixeira fails to establish that mining should be prohibited,
because every piece of land and every minetal deposit is unique. Eno further alleges
that the Forest Service fafled to prove that the travertine deposit is so unique that its
preservation is paramount, observing that, as the Judge noted, there are three or four
other travertine deposits in California; that the purported singular geologic features
such as sinkholes, travertine pools, stalactites, and pipes are fairly common in the
United States; and that no one other than Forest Service employees has expressed
any interest in these features and their formation. (Response at 42-43, ciing
Tr. 300-301, 794, 829, 830-835, 861, 1098, 1099, 1101, 1102, 1142, 1233,
and 1235; Exs. P, Q, and Z.) Nor does the designation of the area as a Geologic
Special Interest Area mandate the conclusion that the geologic features are
substantial uses incompatible with placer mining, Eno submits, especially since the
designation acknowledged that mining activities would continue and that the features
could be protected through mitigation measures incorporated into plans of
operations. Id. at 44, citing Ex. 16 at 4-254.

Eno similarly contends that the Judge correctly found that the scenic features
were Dot a substantial use of the land, Given the unsightliness of the quarry and the
Forest Service’s admission that the only scenic feature associated with the claim is
Dog Rock, which is visible from Highway 89, Eno maintains that Teixiera’s and King’s
subjective testimony falls far short of demonstrating a substantial use of the lands for
scenic purposes. He asserts that the Forest Service provided no objective evidence
that the cultural features associated with the geologic features have scenic values,
and that the Forest Service brochure for automobile tours of Highways 70 and 89
(Ex. 21), which describes religious and culrural sites, does not establish the scenic
value of those features, given its warning that stopping is not advised because no safe
furnout exists. He also points out that, although Highway 70 is a designated scenic
byway, it lies over a mile from the Hound Dog claim and therefore does not support
the purported scenic values of the area. (Response at 45-48.)

' Eno maintains that the evidence supports Judge Hammett's conclusion that the

Hound Dog claim might contain a profitable gold mining opportunity. He points out
+hat the Forest Service’s own sampling evidence establishes the existence of sufficient
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quantities of gold on the claim to warrant issuance of a general permission to engage
in placer mining, although he asserts that the values are actually much higher than
those derived from the samples because the Porest Service inadequately sampled two
of the three sample sites, HD-1 and HD-3. Specifically, he avers that the ervors
associated with sample HD-1 include Teixeiras failure to reach bedrock, where the
best gold is located; his decision to statt dredging in the middle of the deposit, which
caused him to become “boulder bound”; and his colleague’s panning of the black
sands directly back into Indian Creek. He states that the key mistake undermining
sample HD-3 entails Teixeira’s dredging past a major crevice, which is a natural trap
for gold, without cleaning it out. Eno contends that, given these flaws, Judge
Hammett should have relied solely on the significantly higher recovery rate for HD-2,
and that, using only the 1,868.8 mg/hr recovery rate from HD-2 (see Ex. 32, P.L. 359
Mineral Report, at 14, Table 2, supra at n.8), 25 hours of dredging wauld actually
produce 46,720 mg of gold, significantly more than the 20,303 mg of gold underlying
the Forest Service’s economic evaluation, (Response at 49-52.) Eno further avers
that Teixeira’s estimate of the width of the active stream channel was based on a
visual estimate in the dry month of August (Tr, 310), rather than an actual
measurement, and was too low; that, according to a map of the area (Ex. 3), the

' strearn width varies between 45 feet to 125 feet; and that the active stream channel]
actually contains between 7,700 and 21389 cy of gravel representing gold values
between $78,887 and $219,133. % 1d. at 53.

Eno challeriges the relevance of Teixeira'’s profitability calculations, pointing
out that, as the Forest Service stipulated, this proceeding does not involve a validity
determinadon. Even if the calculations were relevant, Eno argues that exrensive
errors underlying the calculations render them meaningless.- Specifically, he alleges
that Teizeira should not have used the results of non-representative sample HD-1;
that Teixeira based his recovery rates on the use of a 5-inch dredge rather than the
6-inch dredge Eno proposed to use, which would move 50 percent more material and
increase the gold recovery rate for HD-2 and HD-3 to 2,803.2 mg/hr and
745.4 mg/hr, respectively, for an average of 1,774.3 mg/hr; that Teixeira’s math was

* wrong because, using his theory that each hour of dredging requires 1.5 hours of
work, a 40-hour work week would include 26.7 hours of dredging, not the 25 hours

14/ Teiveira testified that the stream channel was approximately 2,200 feet long,

30 feet wide, and 3 feet deep, and that 30 percent of the stream channel was washed
bedrock with no gravel resources. See Tr. 321-322. Although he estimated that,
based on these nimbers, there were between 3,500 and 4,000 cy of gravel in the
stream, multiplying his estimated dimensions results in 198,000 cubic feet or 7,333
cy of material. Applying the 30 percent reduction for the washed bedrock leaves
5,133 cy of material in the active stream channel. See Response at 52-53, Teixeira
conceded, however, that the area of washed bedrock could contain gold if there were
joints, fractures, or crevices in the bedrock, See Tr. 322.
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upon which Teixeira based his calculations; that, because a serious miner would not
transport the dredge to and from the creek each day or include work breaks in an
8-hour work day, each hour of dredging more realistically requires 1.25, not 15,
hotrs of actual work time, or 32 hours of actual dredge time in a 40-hour work week
with the commensurate weelkly recovery rate of 56,777.6 mg of gold with a value of
$545.10/wk; and that Teixeira should have used the $4.75/hr minimum wage in
1996 to determine labor costs, for a total of $380 in weekly labor costs and $452 in
total weekly costs, yielding a net weekly profit of $93.10. Eno points out that he
plans to have two men operate 6-inch dredges side by side, paying each one $10/hr,
which would increase the weekly recovery rate based on HD-2 and HD-3 to
113,555.2 mg (1,774.3 mg/hr x 64 hours) or $1,090.13/wk and, even with the
doubling of operational and capital costs associated with the use of two dredges and
total weekly costs of $944.00, would leave a net weekly profit of $146.13/wk. Eno
therefore submits that the active stream channel can be mined at a profit. (Response
at 55-57.)

Eno asserts that neither the 1999 withdrawal of the land nor Teixeira’s
conclusion in the mineral reports that the claim has low mineral potential establishes
that the claim has no mineral potential. He states that Judge Hammett was not
required to defer to the Secretary’s withdrawal decision because to do so would have
denied Eno due process. According to Eno, Teixeira’s discovery of gold in all the
samples he took from the claim undermines his low mineral potental conclusion,
because the BLM Manual at 3031.3 restricts the low mineral potential category to
only those situaticns where there are no reported mineral occurrences. Eno fusther
contends that the admitted unreliability of the sampling conducted by Hank Jones in
1965-1966 referenced in the mineral reports negates the value of those results in
disproving the existence of gold on the claim. (Response at 57-58, citing Tr, 312-
313, and 315.) '

Not only does the Forest Service’s evidence confirm the sufficiency of the
quantities of gold on the claim to indicate that the claim might contain a profiable
gold mining opportunity, but, Eno submits, the evidence he produced renders that
conclusion inescapable. He cites the approximately ¥ 0z (15,552 mg) of chunky or
big gold he recovered in June 1996; the over 6 0z (186,621 mg) of chunky gold
retrieved by recreational miners Steve Gardner, Rich Malone, and Dave Meyers; and
the 4-4%: oz uncovered by David and Edna Laskey after moving 20 yards of gravel
(6,221 mg/cy) over a 20-day period. (Response at 59, citing Tr. 934-936, 1167-
1168, 1169, 1171, 1174, and 1177-1178; Exs. V and EE; see also Decision at 21-22).
Eno adverts to the “primitive” sampling conducted by Jerry Hobbs and Ron Curtis on
April 2, 2002, 50 feet downstream from the Hound Dog claim, which, based on a fire
assay, recovered 210.8 mg of gold froma 0.1 cy sample, or 2,180 mg/cy of gold. He
also notes Curtis’s calculation that, based on his measurements of the active stream
channel (290,000 square feet) and the Forest Service’s estimated gravel depth of
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three feet, the claim contained 32,160 cy of workable placer. Eno accordingly
estimates that the active stream channel on the Hound Dog claim contains $650,000
worth of gold. (Response at 59, citing Tr. 975-977, 980, 981, 983, 984-985, 1046,
1049, 1050, and 1051-1052; Exs. 5 and U; Decision at 22.)

Eno counters the Forest Service’s attempts to minimize the probative value of
his evidence. He denies that he wants to use the claim solely for recreational
purposes, alleging that he acquired the claim because of its commercial value and
would not be paying taxes and maintenance fees for the claim if he did not want to
commercially produce the claim, He asserts that Judge Hammett's acceptance of the
evidence from downstream of the claim was proper given that he was precluded from
sampling the claim by P.L. 359, pointing out that Board precedent allows the use of
geologic inference as evidence of the extent of a deposit once the actual existence of
the ore on the claim has been established. He adds that even if a fire assay is not the
best assay method, the flaws in that method were offset by the loss of 20 percent of
the gold because of the primitive sampling methods Hobbs and Curtis were reduced
to employing. He further contends that, using Teixeira’s estimate of 5,133 cy in the
active stream channel, instead of Curtis’s calculation, along with the grade of gold
recovered by Hobbs and Curtis leads to a value of $107,423 for the gold in the active
stream channel, which still supports the conclusion that the claim might contain a
profitable gold mining opportunity. (Response at 60-63.) Eno maintains that the
only issue here is whether the possible benefits from placer mining might outweigh
the detriments caused thereby to other substantial uses of the land and that,
therefore, possible impediments to additional exploration activities, such as a future
validity contest, do not detract from the Judge’s conclusion that the claim might
contain a profitable gold mining opportunity. 1d. at 64.

Eno avers that the travertine is not relevant to this proceeding because
quarrying the travertine deposit does not fall within the definition of placer mining
operations. Even if the travertine were relevant, Eno contends that consideration of
that deposit would confirm that the benefits of mining outweigh the benefits from
any other uses, because mining within the footprint of the existing quarry would
produce 255,000 net tons with a gross value $19,125,000, assuming a price of
$75/ton and an annual production rate of 10,000 tons, while expanding mining to
include all the deposit except for a 100-foot wide strip to accommodate the pre-
existing power line would yield 472,500 net tons with a gross value of $35,437,500,
citing Tr. 1134, 1136, 1138-1139, and 1146, and Ex. Y at 9. See also Tr. 861
(travertine deposit is 900 feet long by 700 feet wide or 630,000 square feet); and
Fx. Q at 4 (total volume of the travertine on the Hound Dog claim is approximately
600,000 cy). The Forest Service’s claim thart the travertine is a common vatiety and
1ot locatable under the mining laws is disingenuous, Eno asserts, because a specific
determination that the travertine is a common variety has not yet been made, citing
Tr. 356 and Ex. 23, P.L. 359 Mineral Report, at 11. (Response at 64-68.)
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Eno further argues that Judge Hammett correctly ruled that legal, normal
placer mining operations, subject to statutory and regulatory restraints, would not
substantially interfere with any other uses of the land. Eno points out that the Forest
Service’s own witnesses undermined its contention that suction dredging would
interfere with cultural resources, citing Elliott’s concession that mining with suction
dredges within the active stream channel had only limited potential to physically
damage cultural features any more than they had already been damaged (see Ex. 27,
Elliott Report, at 10-11), and Ryberg’s and Cunninghany’s admissions that placer
mining in Indian Creek would not affect them (see Tr. 148, 559). Eno adds that
suction dredging poses no risk to Dog Rock because California law prohibits dredging
into a bank of a waterway and because suction dredging near Dog Rock could
undermine the feature causing it to collapse on him while he was working the site
(Tr. 1238-1239). He also avers that he will be able to dredge the entire length of
Indian Creek within the claim without walking on top of Dog Rock, that suction
dredging will cause an insignificant amount of additional noise when compared with
the noise from traffic on Highway 89 (Tr. 411-413; Ex. Z), and that visual effects will
be minimal because suction dredging is allowed only between the fourth Saturday in
May and October 15 (seg Ex. 23, P.L. 359 Mineral Report, at 11) and leaves no
permanent or semi-permanent evidence of its occurrence (Tr. 1256, 1260).
(Response at 68-69.) :

The Forest Service’s assertion that the Judge erred in considering only Eno’s
proposed activities fails, Eno submits, because the Forest Service did not present any
evidence of what other legal, normal placer mining operations subject to regulatory
restraints could occur on the Hound Dog claim. Eno avers that the Forest Service
bases its contention that placer mining operations will irreversibly and irreparably
destroy Soda Rock on a purely speculative unrestricted and unmitigated worst case
scenario that unrealisdcally ignores the highly regulated nature of mining activities.
Eno cites the regulations at 36 CFR Part 228, which vest the Forest Service with
substantial authority to control and minimize the effects of mining opetations on
national forest lands, including 36 CFR 228.8, which requires mining operators to
comply with all applicable Federal and State air and water quality and solid waste
disposal standards and, to the extent practicable, to harmonize operations with scenic
values, take measures to maintain fisheries and wildlife habitat, and reclaim
disturbed surface areas by taking steps to prevent or control onsite and off-site
damage to the environment and forest surface resources, He adds that the
regulations also require him to file a notice of intent and probably a plan of
operations addressing, among other things, these environmental protection measures.

(Response at 69-72.)

Eno points out that the submission of a plan of operations triggers compliance
with the National Environmental Policy Act (NEPA), 42 U.S.C. § 4332(2)(C) (2000),
including the preparation of an EA or possibly an environmental impact statement
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(EIS) analyzing the environmental impacts of the proposed mining operations,
alternatives to the proposed actions, and mitigation measures to reduce any
identified impacts, which could lead to modification of the proposed mining
activities. Eno contends that section 106 of the National Historic Preservation Act
(NHPA), 16 U.S.C. § 470f (2000), and its jmplementing regulations provide the

Forest Service with additional authority to regulate the extent and effect of Eno’s
mining operations by directing it to determine whether the proposed plan of
aperations would have an adverse effect on Soda Rock and, if so, to develop and
evaluate alternatives or modifications that could avoid, minimize, or mitigate the
adverse effects. Eno avers that, should the Board decide that the removal of the
travertine constitutes placer mining operations, these statutory and regulatory
mandates enable the Forest Service to impose mitigation measures limiting Eno’s
activities to the footprint of the quarry or precluding mining of travertine in the areas
of the sinkholes and springboxes, adding that the Forest Service’s duty to protect the
pre-existing 40-foot wide power line from interference also protects the travertine
terraces and purported stalactites, curtains, and pipes. Given these restrictions and
the opportunity for adversely affected parties to appeal any approval of a plan of
operations for removing the travertine, Eno submits that there is no evidence that a
general permission to engage in placer mining operations will actually result in any
mining activities that would substantially interfere with any other uses of the land,
(Response at 72-75.)

[1] As noted above, MCRRA opened powersite withdrawals for entry under
the mining laws, but prohibited the locator of a placer mining claim from conducting
any mining operations for a period of 60 days after the filing of the location notice.
30 U.S.C. § 621(b) (2000). If, during that time period, the Secretary of the Interior

notifies the locator by registered or certified mail of the Secretary’s
intention to hold a public hearing to determine whether placer mining
operations would substantially interfere with other uses of the land
included within the placer claim, mining operations on that claim shall
be further suspended until the Secretary has held the hearing and
issued an appropriate order. The order issued by the Secretary of the
Interior shall provide for one of the following: (1) a complete
prohibition of placer mining; (2) a permission to engage in placer
mining upon the condition that the locator shall, following placer
operations, restore the surface of the claim to the condition in which it
was immediately prior to those operations; or (3) a general permission
to engage in placer mining.

30 U.8.C. § 621(b) (2000).
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[2] To detesmine whether placer mining would substantially interfere with
other uses of powersite lands within the meaning of MCRRA, the Department is
required to engage in a weighing or balancing of the benefits of mining against the
injury mining would cause to other uses of the land. United States v. Stone,

136 IBLA 22, 32 (1996); United States v. Brown, 124 IBLA 247, 252 (1992); United
States v. Milender, 104 IBLA 207, 218, 95 1.D. 155, 161 (1988) (Milender I); United
States v. Milender, 86 IBLA 181, 204, 921.D. 175, 188 (1985) (Milender I). Mining

may be allowed where the benefits of placer mining outweigh the detriment which
placer mining causes to other uses. United States v. Brown, 124 IBLA at 252.

Central to the balancing test is the concept that the competing uses must be
substantial if they are to be used to prohibit placer mining, United States v. Brown,
124 IBLA at 253; Milender I, 104 IBLA at 215-16, 95 L.D. at 160; United States v.
Mineral Economics Corp., 34 IBLA 258, 262 (1978). Thus, even if the Secretary
determines that placer mining would substantially interfere with other uses of the
land, he may still appropriately grant a general permission to engage in placer mining
operations if the competing surface uses have less significance than the proposed
placer mining operation. Milender 11 104 IBLA at 216, 95 1.D. at 160. The
importance of the competing uses must be compared and judged on whatever
grounds are relevarit in the individual case. ¥ 14,

We begin our analysis under these guiding principles with the quesdon of
whether the Forest Service, as the party who seeks to restrict placer mining
operations, has demonstrated that there are substantia} other uses of the land
warranting a prohibition of placer mining operations. 1% The Forest Service alleges

15/ gince the other uses of the land must be substantial uses to justify prohibiting
placer mining, we reject the Forest Service’s contention that it need not prove the
substantiality of the other uses as part of its prima facie case. See United States v.
Brown, 124 IBLA at'253, citing Milender I, 104 1BLA at 215, and United States v.
Mineral Feonomics Corp., 34 IBLA at 262 (to justify the prohibition of mining, the
United States must establish a substantial use of the land for uses other than mining,
which use warrants a prohibition on mining).

16/ 14 milender IL the Board clarified that the party seeking to restrict or prohibit
placer mining had the burden of presenting a prima facie case, after which the
hurden switched to the mining claimant to overcome the prima facie case and show
by a preponderance of the evidence that the benefits of placer mining outweighed the
injury caused by mining to the other uses of the land, 1d. at 234 1.9, 951D, 171 n.9
(adopting the allocation of the burden of proof stated in the separate concurrence of
Administrative Judge Burski, 104 IBLA at 236-37, 95 LD. at 171-72); see United

States v. Stone, 136 IBLA at 23; United States v. Brown, 124 IBLA at 252. Although
(continued...)
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that the culrural, geologic, and scenic resources and values of the lands, and their
preservation, constitute substantial competing uses of the land warranting the
prohibition of placer mining. In his analysis, Judge Hammett discounted those
values, in part because the Forest Service had failed to provide any objective evidence
demonstrating the economic value of those uses.

Nothing in MCRRA, however, limits the other uses to only those which are
economically quantifiable. Nor does Departmental precedent require that competing
uses be economically measurable. To the contrary, in an analogous context, the
Secretary of the Interior, in a May 15, 2000, decision reviewing the Board’s decision
in United States v. United Mining Corp., 142 IBLA 339 (1998), reversed the Board’s
holding that only economic values were relevant in determining whether lands within
a claim located pursuant to the Building Stone Act, 30 U.S.C. § 161 (2000), were
chiefly valuable for building stone. He concluded that the lack of quantifiable
valuation would not preclude a valid comparison under the Building Stone Act and
that the lack of specific statutory limitations on the uses to be considered under that
comparative values test indicated Congress’s intent to develop a flexible test
permitting the consideration of contemporary values such as conservation and
preservation. See May 15, 2000, Secretarial Decision at 4-5, He therefore remanded
the matter to the Board for application of the comparative values test of the Building
Stone Act in a manner allowing for a comparison of the value of all potential land
uses, including those that were quantifiable and non-quantifiable. Id. at 5.

The Secretary’s analysis in United Mining Corp. is equally relevant here.
Accordingly, we hold that the competing uses need not be economically quantifiable
and may include the preservation of cultural, geological, or scenic resources. See
also United States v. Stone, 136 IBLA at 30 (recognizing use and habitation of land
by the endangered Stephen’s kangarco ratas a competing use); United States v.
Mineral Economics Corp., 34 IBLA at 261 (recognizing preservation of important and
critical habitats for wildlife as a competing use). We therefore reverse Judge
Hammett's decision to the extent it rested on the lack of quantifiable evidence of the

economic value of the competing uses.

The Judge discounted the Forest Service’s evidence of other uses, including the
withdrawal, the LRMP designation, and the listing of part of the area on the National
Register of Historic Places, as well as the testimony of the Maidu Indians about the

¥ (...continued) '
Eno objects to the allocation of the ultimate burden of persuasion to the mining
claimant, we see no need to reconsider that question here.

We also note that, as the party appealing Judge Hammett's decision, the Forest
Service has the burden of proving error in the appealed decision. Seeg, &.2., Pass
Minerals. Inc., 168 TBLA 183, 189 (2006)..
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value that the Soda Rock Area had to them, We find that the Judge failed to accord
proper weight to the listing of the area which, while not dispositive of the outcome of
this proceeding, clearly constituted objective evidence that the land included in the
listed area contained substantial cultural resources warranting protection under the
NHPA. Cf. United States v. Brown, 124 IBLA at 255 (error for Judge to fail to
consider designation of river as potential addition to the wild and scenic river system
which implicitly recognizes that recreational uses are substantial). We find no error
in the Judge’s conclusion, based in part on his credibility determinations, that the
evidence establishes that the Maidu do not currently physically use the Soda Rock
Area, that variations exist in the stories abour Soda Rock, and that not all Maidu
attach cultural significance to the Soda Rock Area. See Decision at 8-12; see also,
Tr. 454, 500, 530, 718, 906, 922; Ex. 29, A Geptury of Testimony: The Ethnographic
Record of Soda Rock (CA Plu 426): A Maidu Traditional Cultural Property. While
these factors tend to diminish the substantiality of the cultural uses, they do not
totally outweigh the import of the site’s listing on the National Register; nor do they
completely undermine the impottance of the 1999 withdrawal of the Soda Rock
Special Interest Area from entry under the mining laws to protect the area’s cultural
and geologic values. Accordingly, we find that the weight of the evidence
demonstrates that preservation of the cultural resources and values constitutes a
substantial use of the land within the meaning of MCRRA. Judge Hammett’s decision
is reversed to the extent it found otherwise.

Judge Hammett also concluded that the evidence failed to establish that the
geologic values represented substantial uses of the area warranting the prohibition of
placer mining. We disagree. Forest Service geologist King testified that the Soda

Rock Area contains karst topography (sinkholes) that is unique in the West, as well as

travertine pools, stalactites, and curtains. We acknowledge the lack of any evidence
that the scientific community uses the area to gather information about the processes
leading to the formation of those topographical features or that the area contains
valuable information about the geologic history of the region. The admitted rarity of
the rock formations in the western United States, however, suppozrts the conclusion
that preservation of those formations is a substantial use of the lands. The
designation of the area as a geologic special interest area, while not dispositive,
further evinces the substandality of the geologic resotrces of the area as does the
1999 withdrawal of the area to protect those values. Accordingly, we reverse Judge
Hammett's finding to the contrary. '

We agree with the Judge that the evidence does not establish that the area has
jmportant scenic uses warranting the prohibition of mining. The only notable scenic
resource is Dog Rock which is observable from Highway 89; none of the other
cultural and geologic features identified by the Forest Service are readily visible to
the general public. The scenic value of Dog Rock, however, is diminished by the
noticeable poured concrete and power lines. The videotapes of the Soda Rock Area
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admitted into evidence, Exs. 26 (Forest Service videotape) and Z (Eno videotape),
show nothing so distinctive or atiractive that it would lead to the area’s becoming a
destination point for visitors, Neither Elliott’s testimony that visitors have stopped
and taken pictures of Dog Rock, nor the site’s listing in. the Forest Service automobile
tour brochure (Bx. 21), which advises against stopping to view the area because no
safe turp-out exists, suffices to establish that the area’s scenic features are substantial
uses of the land.

The existence of one or more substantial competing uses of the land does not
mandate the prohibition of placer mining; rather the focus now shifts to the value of
the lands for placer mining. If the area has minimal mineral value, then, regardless
of the substantality of the competing uses, a general permission to engage in placer
mining operations would not be appropriate. See United States v. Stone, 136 IBLA
at 32-33. Although the Forest Service equates the evidence needed to establish the
mineral value of the land with that needed to prove a discovery of a valuable mineral
deposit, the true standard of proof is less than that, The evidence need only show the
possibility that the claim might contain a profitable mineral mining opportunity
meriting further exploration of the claim. See Milender II, 104 IBLA at 233-34,

95 1.D. at 170; see also United States v. Stone, 136 IBLA at 32 (appellant failed to
demonstrate that there were any values that might reasonably be expected to accrue
from mining) and 34 (claimants should be prepared to show the benefits they believe
placer mining could bring). We agree with Judge Hammett that the evidence
presented by the Forest Service, as well as that proffered by Eno, establishes that the
Hound Dog claim might contain a profitable gold mining opportunity meriting firther
exploration of the claim.

The sampling done by Teixeira clearly demonstrates that gold exists in the
gravel of the active stream channel that can be recovered through suction dredging.
See Ex. 23, P.L. 359, Mineral Report at 13-14 and Table 1. 17/ The Forest Service
does not deny that gold exists on the claim; rather it maintains that the costs of
mining the gold would far exceed the value of the gold and thus that mining would
be unprofitable, The Farest Service relies on Teixeira’s economic analysis, which
included his calculations of the hourly gold production rate found in Table 2 of the
p.L. 359 Mineral Report (seg Ex. 23 at 14 and n.§, supra). It also relies on his
assumptions both that each hour of dredging required 1.5 hours of actual work time

(so that a 40-hour work week would include 25 nours of actual dredging time, with

17/ e need not address Eno’s challenges to the significance of the results of samples
HD-1 and HD-3 because, as Judge Hammett found, even using those values, the
evidence supports the conclusion that sufficient gold quantities exist to indicate that
the claim might contain a profitable gold mining opportunity, See Decision at 21.
Our resolution of this appeal also obviates any need for us to discuss most of the
other issues raised by Eno in his appeal submissions.
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the rest of the time spent transporting supplies to and from the dredge site, cleaning
up the sluice after dredging, panning concentrates, work breaks, and repair and
maintenance) and that the labor costs associated with suction dredging would be
$10.00 per hour per person. See Ex. 23 at 15.

We find that Teixeira’s economic analysis contained several flaws that
undermine the persuasiveness of his calculations, including his mathematical error in
determining the number of hours of actual dredging in a typical 40-hour work week
(1 hour of dredging for every 1.5 hours of work equals 26.7 hours of dredging, not
the 25 hours he used in his calculations) and his unsupported assumptions that break
time should be included within an 8-hour work day and that labor costs should be
$10 per hour, In any event, since this proceeding is not a validity determination and
the evidence needed to establish the mineral value of the land is much less than that
needed to prove a discovery of a valuable mineral deposit (see Milender II, 104 IBLA
at 233-34, 95 1D, at 170), the record at this point need not demonstrate that mining
the claim would be profitable, just that the possibility exists that the claim might
contain a profitable mineral mining opporwumity meriting further exploration of the
claim. 1d. Thus, the Forest Service’s evidence concerning the claim’s profitability, or
lack thereof, while crucial to a validity determination, is not critical in this

‘proceeding.

Judge Hammett did not address the costs of mining at all in his analysis, but
focused on estimates of the amount of gold present in the workable stream and the
potential value of that gold. Although the Forest Service challenges the correctness of
those calculations, the Judge adopted the Forest Service’s own sampling results and
estimates in his computations and determined that the Forest Service’s evidence in
and of itself demonstrated that the claim contained sufficient gold values to indicate
the possibility that the claim might contain a profitable gold mining opportunity
warranting further exploration. See Decision at 21, 23. The Forest Service’s
objection to the Judge’s reliance on Eno’s computation of the volume of workable
placer is unpersuasive, however, because Teixeira’s estimates of the dimensions of the
deposit were based on visual approximations made in the dry month of August (see
Tr. 321-322), rather than on actual measurements representative of average
conditions, and differ from the dimensions found on the map of the area (EX. 3).
Accordingly, we find that the Forest Service has not shown error in the Judge's
analysis and determination.

The Forest Service has, however, shown that the Judge erred in concluding
that the travertine deposit was not relevant to this proceeding. Mining claims are
located either as lode claims or as placer claims. See 30 U.S.C. §§ 23, 35 (2000).
The Building Stone Act explicitly states that building stone claims may be located -
under the laws related to placer mineral claims. 30 U.8.C. § 161 (2000), Mining the
mineral on a placer claim by whatever method necessarily constitutes placer mining
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operations. Although quarrying building stone may not fall within the technical
definition of placer mining found in A Dictionary of Mining, Mineral, and Related
Terms (1968), it nevertheless is mining on a placer claim and, given the absence of
any indication in MCRRA to the contrary, the phrase “placer mining operations” as
used in that statute includes the mining of building stone on placer claim.

Our conclusion is bolstered by MCRRA’s provisions requiring notice of the
location of any placer claim on a powersite withdrawal and affording the Secretary
the opportunity to hold a hearing to determine whether placer mining operations
would be detrimental to other uses of the land. Those statutory provisions reflect the
Congressionally recognized need to protect other land uses and values from potential
serious conflicts between mining activities and other land uses that can arise when
placer mining and dredging operations are involved. See Milender I, 86 IBLA
at 201-02, 92 1.D. at 187, quoting a July 18, 1955, letter to the Chairman, Committee
on Interior and Insular Affairs, from Assistant Secretary of the Interjor Orme Lewis.
These concerns focus on the effects of mining on other uses of the surface of the
claim. Placer mining operations, unlike lode mining activities, directly affect the
surface of the land; mining building stone similarly unequivocally impacts the sutface
of the claimed land. Thus, the concerns animating the notice and hearing provisions
of MCRRA apply to travertine mining, as well as to other types of placer mining.
Accordingly, we reverse Judﬁe Hammett's conclusion that the travertine was not
relevant to this proceeding. 4

The final issue before us centers on whether placer mining operations,
including suction dredging for gold in Indian Creek and quarrying the travertine, will
substantially interfere with the cultural and geologic uses of the land. The proper
standard of evaluating the potential effect of placer mining on other land uses is the
extent to which legal, normal operations, subject to regulatory restraint, might
interfere with other uses. Milender 11, 104 IBLA at 216-17, 95 1.D. at 161;
see Milender I, 86 IBLA at 198, 92 1D, at 185, The placer mining operations subject
to this test are not imited only to those activities proposed by the claimant but
include all methods which a miner could reasonably use to extract minerals, United
States v, Stone, 136 IBLA at 32 n.7; United States v. Bennewitz, 72 1.D. 183, 188
(1965). As we explained in United States v. Stone:

18/ The igsue of whether the travertine is an uncommon variety mineral Jocatable
under the Common Varieties Act, 30 U.S.C. § 621 (2000}, is not before us, and we
venture no opinion on that issue. Assuming for the purposes of this decision only
that the travertine is an uncommon variety and therefore locatable, we find that the
record, including the fact that the travertine had previously been profitably extracted
and sold, supports the conclusion that the claim might contain a profitable travertine
mining opportunity. See Ex, 23, P.L. 359 Mineral Report, at 17. As noted below,
that increases the “benefits of placer mining” in this particular case.
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The reason for this is that, under section 2(b)[; 30 US.C. §621(b)
(2000),] the Secretary has only a single opportunity to grant or deny a
general permission to placer mine. See, 8.2, United States v.
Bennewitz, 72 LD. 183, 188 (1965). Once he exercises the discretion -
invested in him by the statute to permit placer operations, his options
under the [MCRRA, ] supra, have been exhausted. Should operations
thereafter proceed differently and more destructively than those
proposed by the claimant at the hearing, so long as those operations
were, themselves, legal, the Secretary would be powerless to intervene.
It is because of this reality that the standard for evaluating the potential
effect of placer mining on other land use values is “the extent to which
legal, normal operations, subject to regulatory restraint, might interfere
with such uses” and cannot be limited to an evaluation of the impact of
the mining method proposed by the [claimant]. See Milender1

786 IBLA] at 198, 92 LD, at 185.

136 IBLA at 32-33 .7,

The record in this case, including Elliott’s concession that mining with suction
dredges within the active stream channel had only limited potential to physically
damage cultural features any more than they had already been damaged (see Ex. 27,
Elliott Report, at 10-11), Ryberg’s and Cunninghara’s admissions that placer mining
in Indian Creek would not affect them (see Tr. 148-149, 559-560), and Eno’s
unchallenged representation that California law prohibits suction dredging near Dog
Rock, supports Judge Hammett's determination that placer mining operations for
gold in Indian Creek will not substantially interfere with the uses of the land for its
cultural and geological values. 1% The Forest Service does not seriously challenge
that conclusion, other than to contend that the Judge erred in limiting his analysis to
the suction dredging operations proposed by Eno. The flaw in this argument stems
from the Forest Service’s failure to identify any other legal, normal operations,
subject to regulatory restraint, that could be used to mine the placer gold that would
substantially interfere with those uses. @

19/ The California prohibition against suction dredging the creek bank also minimizes
the possibility that suction dredging the creek would substantially interfere with any
other cultural features or with the geologic features associated with the travertine

deposit.
20/ any proposed suction dredging or other placer mining of the gravel deposits in
the stream would. be subject to the same notice, plan of operations, and

environmental protection requirements addressed infra in our discussion of the
' : ' (continued...}
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Judge Hammett did not address the question of whether mining the travertine
would substantially interfere with the uses of the land for its cultural and geologic
values. The Forest Service insists that, since the travertine itself constirutes the very
features underlying those values, any removal of the travertine will necessarily
irreparably destroy those values. This disregards that, for the purposes of the MCRRA
analysis, any locatable travertine on the claim increases the “benefits of placer
mining” side of the scale, to be weighed against the detriment that placer mining
(which includes both removal of gold and of locatable building stone) has on other
uses (that is, uses other than removal of locatable travertine or gold).

In any event, the Forest Service's dire predictions ignore the fact that, while
the regulations and statutes governing mining operations do not grant it the authority
to preclude all mining, they do authorize it to limit the effects of that miningby
imposing conditions, stpulations, and mitigating measures to protect the other uses
of the land. The regulations at 36 CFR Part 228 invest the Forest Service with
substantial authority to control and minimize the effects of mining operations on .
surface resources and environmental values. See Milender I, 86 IBLA at 196-97,

92 1.D. at 183-84. Under these regulations, the Forest Service has the authority to
require a plan of operations if the notice of intent filed by a mining claimant prior to
conducting operations reveals that such operations are likely to cause significant
surface disturbance 2 and to seek modification of a plan to minimize unforeseen
significant disturbance of surface resources. See 36 CFR 228.4. The regulations also
impose requirements for overall environmental protection and for reclamation of the
surface to prevent or control onsite and off-site damage to the environment and
forest surface resources. Seg 36 CFR 228.8. They further authorize the Forest
Service to require the payment of a bond to ensure compliance with the plan of
operations. :

Consideration of proposed plans of operations is also subject to the procedural
requirements of NEPA, 42 U.5.C. § 4332(2)(C) (2000), including the preparation of
an FA or possibly an EIS analyzing the environmental impacts of the proposed mining

2 (._.continued) :

impacts of travertine quarrying, See also Ex. 16, LRMP at 4-254 (requiring plan of
operations for any mining of gravel deposits, consistent with the intent of protecting
gealogic and cultural features). These regulatory requirements counterbalance
Elliott’s speculation that mining the gravel bar with mechanical equipment would
further damage or even completely destroy the wet meadow and travertine pools.
See Ex. 27, Elliott Report at 11.

2V e note that the compromise agreement between the Forest Service and Forcino,

* which limited travertine mining to 6.1 acres on the travertine outcrop, arose from the
requirement that the claimant file a plan of operations.

171 IBLA 100

‘] hLNE M

u3Io0T 1TA0N MAICA 71 TAAT O NI



rer

, IBLA 2004-92

operations, alternatives to the proposed actions, and mitigation measures to reduce
any identified impacts, which could lead to modification of the proposed mining
activides. Section 106 of the NHPA, 16 U.S.C. § 470f (2000), and its implementing
regulations provide the Forest Service with additional authority to regulate the extent
and effect of Eno’s mining operations by directing it to determine whether the
proposed plan of operations would have an adverse effect on the listed site within the
Soda Rock Area and, if so, to develop and evaluate alternatives or modifications that
could avoid, minimize, or mitigate the adverse effects. Eno concedes both that these
statutory and regulatory mandates enable the Forest Service to impose mitigation
measures limiting Eno’s activities to the footprint of the existing quarry or precluding
mining of travertine in the areas of the sinkholes and springboxes, and that the Forest
Service’s duty to protect the pre-existing 40-foot wide power line from interference
also protects the travertine terraces and stalactites, curtains, and pipes. The Forest
Service has not shown that, given these regulatory and statutory constraints, any
mining of locatable travertine would substantially interfere with the uses of the land
for cultural and geologic purposes. e

Balancing the benefits of placer mining against the potential harm to the other
substantial uses of the land, we find no error in Judge Hammett’s decision to grant
Eno a general permission to engage in placer mining on the Hound Dog claim,
although we modify his decision to reflect the additional analysis contained herein.

To the extent pot specifically addressed herein, the other arguments raised in
this appeal have been considered and rejected. Our decision is without prejudice to
any contest against the placer claim for lack of discovery, whether of gold or of
building stone.

2%/ 'The Forest Service claims that the testimony of the Maidu witnesses that they
have observed adverse effects to the hydrology of the area since mining began in the
1960s establishes that mining the travertine will substantially interfere with the other
uses of the land. The Maidus’ observations do not differentiate between the impacts
created by early unregulated mining activities and the effects arising from mining
conducted pursuant to the compromise agreement. The record also contains
evidence indicating that the causes of the changes t0 the hydrology and to the
travertine deposit itself are not definitely known and could simply be the result of
natural processes, See Ex. 32, Geology Report at 4, 5-6; see also Ex. 27, Elliott
Report, at Archaeological Record continuation sheet at 2-3. Although the Forest
Service speculates that continued mining would worsen the already existing
dateriorated conditions, it has not shown that, given that the environmental analyses
conducted before approval of any plan of operations will address these issues and
prescribe necessary mitigation measures to minimize any such impacts from mining,
travertine mining will adversely affect the hydrology of the area or the extant cultural
and geologic features.
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Therefore, pursuant to the authority delegated to the Board of Land Appeals
by the Secretary of the Interior, 43 CFR 4.1, the decision appealed from is reversed in

part and affirmed as modified in part.

David L. Hughes 4
Administrative Judge
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April 10M 2011
Public comments CDFG / SDEIR

Attached is a copy of my appeal costing some $185,000.00 compliments of my USFS
buddies.

Mr. Stopher,

| object to these proposed rules in their entirety, and especially because USFS will still be
harassing us under the guise of regulation simultaneously with your insane regulations. It
is an outlandish ill conceived and makes no environmental sense whatsoever.

This has gotta be a Homer Simpson Plan!

I also find it worthy to note that for all the scary environmental harms that you have all
fabricated about mercury, and all the scientists and experts collaborating to protect the
fish from mercury in your regulations, you never bothered to mitigate in your regulations.
What do we do if we happen to find a pool of mercury? | have no doubt that there must
be some concern, yet you fail to even attempt to mitigate.

Considering that you mitigate woody debris, logs, stumps, fish entrainment, frog eggs,
spawning fish, tad poles and the like, I find it far more than egregious that apparently you
don’t give a damn about blowing mercury out the tailings after all! Even if your geniuses
fixed that problem now, in the final EIR, the courts couldn’t see this multimillion dollar 3
year collaborative SDEIR effort as harmless error or mere oversight.

Also, the SDEIR discussed naturally occurring native elements like arsenic and
miscellaneous others that might be polluting the water. | want to point out that any
element or sulfide with specific gravity greater than the average sand, we tend to recover.
This is very important because these minerals are greater near old hard rock mines in
small streams - (that these proposed rules prohibit us from mining) - and we tend to
collect them along with gold. Bummer.

Question? Another thing, why is it that CDFG has never bothered to find a solution to
allow us to bring you lead, mercury, and heavy metals, sulfides etc?

Hypothetical situation and Question; If 3500 suction dredge miners all came to Plumas
NF to dredge 6 months strait out of the year under the old rules, and no major flood
events redistributed the entire stream bed, taking into account the vastness of the
watershed and the massive amount of gravel available, how long would your scientists
reasonably estimate it would take to mine all the gravel, a decade, or two decades, 50
years?

Question; Considering the number of linear miles of streams and rivers in Plumas NF,
how many miners using 4 - 6 in small streams, 6 — 10” in the larger streams, how
many miners would that amount to per 1/8" mile of river would that be?

I’m just looking at the perspective here.


Caitlin
Text Box
041011_Eno2


Questions:

Can you tell me how many public toilets are available within Plumas and Tahoe National
forests - along the rivers, and highways for the forest / river users to use?

Estimating of course all the average number of daily users use days — and correlate with
the number of public bathrooms — and how likely it that there will be one near when
nature calls?

Are these harmless fishermen and swimmers, and tubers etcetera going to dash to their
vehicles and drive to find a crapper, 20 miles from river to unknown location of the next
toilet?

I just thought I would bring it up because the reality is that compared to 3500 miners with
tools, compared to millions of use days and tiny fraction of toilets, the fact is the crap
everywhere and pee everywhere, but SDEIR doesn’t want to go there. Just pick on the
miners!

Question: How much money has it cost to date - to prepare all the work on this SDEIR
since it began?

Question, Will you officially state for the record that your SDEIR proposed regulations
do or do not apply to full-scale commercial — production suction dredge gold mining?

Question: How many CDFG officers do you have now to handle all the new duties you
are so eager to take responsibility for under theses SDEIR proposed regulations?

I won General permission to mine my claim as you can see, and the USFS did their EA
for a mineral withdrawal, and for my hearings, and the courts (2) adjudications (levels of
intense environmental scrutiny) found no plausible reason to stop me from suction dredge
mining this river and that is recorded in this case in detail and all of the environmental
work is a matter of public record with the USFS in Plumas National Forest.

The Judges had to look at the realities that | had the right to work with whatever was
lawful at that time, and since | proposed running 2 - 6" nozzles side by side, uncontested |
believe under these circumstances this short stretch of river should remain as it was under
the 1994 CDFG regulations, at bare minimum, because of the extensive environmental
work the USFS did and found no adverse affects.

Two dredges necked down to 6™ mining in this river with six inch nozzles and a Power
winch, or a10" dredge necked down to 8" for production with out clogging the hose
would be acceptable (if | believed that a limit on commercial dredging was even lawful
which I do not). Nozzle size - to be reasonable - should be based upon the geological and
size range of the aggregate intended to be dredged, not an absolute limit by an arbitrary
rule. I own a mine, not a dive shop or a swimming hole. Unreasonable is when validity
exam destroys and takes a rich placer mine. In light of the intense decade long battle, and
having won General Permission to Mine based upon the USFS EA's etc, | reject the



notion that CDFG can or should limit my operations in any way with respect to dredge
Nozzle size, Power Winching, and Stream bed alteration permits etc..

I have complied with dredging rules in the past, this is a commercial mine, as proven in
this case and since gold has quadrupled since the date location and withdrawal, and even
cursory calculations of the worst samples of all demonstrate that the stream is holding at
least four times what the worst estimates show in this case, then it is truly a valuable mine
worthy of further development.

FS has already threatened to challenge validity and any material interference by CDFG
mining regulations such as you propose will be tough at best to overcome and that is not
going to happen if I can stop it here and now.

| spent a vast a vast amount of energy, money and stress defending US V Burton, and the
US v Eno IBLA Appeal in my MCRRA case. | won both USFS adjudications for my
Hound Dog Placer Mining Claim CAMC 269556. It is in Indian Creek, about 3 miles up
stream on HWY 89 from the junction of HWY 70 and Hwy 89. About 80% of the river is
privately held, there is only 3 unpatented mining claims on this stretch of river all the
way to the base of the Falls, and it is the main branch that joins Spanish creek at the Hwy
junction previously described.

On the Topo maps you will see that from the base of Indian falls heading up stream, there
will be no losses to dredging for several miles as this is Indian Valley, no gold, unless
you use a bucket line or drag line dredge. So, in light of these facts the SDEIR is far to
inflexible because if a valid enough placer claim, can pass the muster | went through
there should be no arbitrary limit that has the potential of making a valid claim worthless
in a validity exam strictly due to rigid limitations ie Material interference. And the USFS
knows it, which is why I will not tolerate more FS screwing. This is a prime example
why setting absolute limits on dredge nozzle size is unacceptable. This is unreasonable
regulation, Material interference, and endangers my own safety in unacceptable ways
thus you need to take a hard look at this river and make the necessary changes for others
in similar situations, not rules on size or capacity cast in stone.

I am adopting the below is FY1 concerning the Karuk Tribe’s suit that was the cause of
this whole mess.

Subject: We defeated the Karuk's Appeal in the 9th Circuit!

It is nice to win on the big things!

This case was a continuation of the Karuk's earlier challenge of the U.S.
Forest Service (USFS) regulation which allows prospecting or mining

under a Notice of Intent (NOI) when the activity does not create a

substantial disturbance of surface resources.

The 9th Circuit overruled the Karuk's argument that a USFS Ranger's



decision to allow mining under a NOI amounted to an action that required
additional consultation with other federal agencies, which would have
created substantial delays before the prospecting or mining activity could
proceed.

| asked our attorney James Buchal, who was the only council present that
was arguing on behalf of the mining industry, to write a short summary.
Here itis:

On April 7, 2011, the United States Court of Appeals for the Ninth Circuit
affirmed a California district court’s rejection of the Karuk Tribe’s attempt
to snarl any and all suction dredge mining in cumbersome interagency
consultation processes under the federal Endangered Species Act. The
case concerned the legal significance of miners sending notices of intent
to the U.S. Forest Service under the Forest Service’s 36 C.F.R. Part 228
regulations. The Forest Service had reviewed notices of intent from The
New 49’ers and others, and advised those giving notice that no plan of
operations would be required. The Karuk Tribe contended that the district
rangers’ review of such notices made the mining “agency action” that
required consultation with the National Marine Fisheries Service and/or
U.S. Fish and Wildlife Service pursuant to section 7 of the Endangered
Species Act.

Two of the three Ninth Circuit judges (Milan Smith, the brother of former
Oregon Senator Gordon Smith and James Todd, a senior district court
judge from Tennessee) determined that the Forest Service’s review of
such notices did not make the mining “agency action” subject to the
consultation requirement. Simply put, the majority determined that the
Forest Service’s decision not to require a plan of operations was
“inaction”, not “agency action”. The majority also reaffirmed limitations on
the authority of the Forest Service to regulate mining (regulatory authority
will “materialize only when mining is likely to cause significant disturbance
of surface resources”), and agreed that it was the mining laws, not the
Forest Service, that authorized the mining at issue.

The dissenting judge, William A. Fletcher, wrote at great length,
attempting to find “agency action” in the process by which rangers
reviewed the submitted notices, and based upon the erroneous view that
no miner could commence mining under a notice of intent unless and until
the notice was approved by the Forest Service, thereby, in his view,
“authorizing” the action.

James Foley

Property and Mining Rights Advocate



Klamath River, California
jfoley@sisqtel.net

530-465-2211

General information so that you are aware, and cannot claim
otherwise; Also excellent Legislative History exerpts.

Title 18, U.S.C., Section 1001
Fraud and False Statements

United States Code

TITLE 18 - CRIMES AND CRIMINAL PROCEDURE
PART | - CRIMES

CHAPTER 47 - FRAUD AND FALSE STATEMENTS
U.S. Code as of: 01/02/01

Section 1001. Statements or entries generally
(a) Except as otherwise provided in this section, whoever, in any matter within the
jurisdiction of the executive, legislative, or judicial branch of the Government of the
United
States, knowingly and willfully -
(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;

(2) makes any materially false, fictitious, or fraudulent statement or representation;
or

(3) makes or uses any false writing or document knowing the same to contain any
materially
false, fictitious, or fraudulent statement or entry; shall be fined under this title or
imprisoned not more than 5 years, or both.

Title 18, U.S.C., Section 241
Conspiracy Against Rights

Laws: Cases and Codes : U.S. Code : Title 18 : Section 241

This statute makes it unlawful for two or more persons to conspire to injure, oppress,
threaten, or intimidate any person of any state, territory or district in the free exercise or
enjoyment of any right or privilege secured to him/her by the Constitution or the laws of
the United States, (or because of his/her having exercised the same).



It further makes it unlawful for two or more persons to go in disguise on the highway or
on the premises of another with the intent to prevent or hinder his/her free exercise or
enjoyment of any rights so secured.

Punishment varies from a fine or imprisonment of up to ten years, or both; and if death
results, or if such acts include kidnapping or an attempt to kidnap, aggravated sexual
abuse or an attempt to commit aggravated sexual abuse, or an attempt to kill, shall be
fined under this title or imprisoned for any term of years, or for life, or may be sentenced
to death.

Title 18, U.S.C., Section 242
Deprivation of Rights Under Color of Law

Laws: Cases and Codes : U.S. Code : Title 18 : Section 242

This statute makes it a crime for any person acting under color of law, statute, ordinance,
regulation, or custom to willfully deprive or cause to be deprived from any person those

rights, privileges, or immunities secured or protected by the Constitution and laws of the
U.S.

This law further prohibits a person acting under color of law, statute, ordinance,
regulation or custom to willfully subject or cause to be subjected any person to different
punishments, pains, or penalties, than those prescribed for punishment of citizens on
account of such person being an alien or by reason of his/her color or race.

Acts under "color of any law" include acts not only done by federal, state, or local
officials within the bounds or limits of their lawful authority, but also acts done without
and beyond the bounds of their lawful authority; provided that, in order for unlawful acts
of any official to be done under "color of any law," the unlawful acts must be done while
such official is purporting or pretending to act in the performance of his/her official
duties. This definition includes, in addition to law enforcement officials, individuals such
as Mayors, Council persons, Judges, Nursing Home Proprietors, Security Guards, etc.,
persons who are bound by laws, statutes ordinances, or customs.

Punishment varies from a fine or imprisonment of up to one year, or both, and if bodily
injury results or if such acts include the use, attempted use, or threatened use of a
dangerous weapon, explosives, or fire shall be fined or imprisoned up to ten years or
both, and if death results, or if such acts include kidnapping or an attempt to kidnap,
aggravated sexual abuse or an attempt to commit aggravated sexual abuse, or an attempt
to Kkill, shall be fined under this title, or imprisoned for any term of years or for life, or
both, or may be sentenced to death.

1905 Transfer Act - See the authority for 36 CFR 261 below.

The transfer act states:



"The Secretary of the Department of Agriculture shall execute or cause to be executed all laws affecting
public lands reserved under the provisions of section 471 of this title, or sections supplemental to and
amendatory thereof, after such lands have been so reserved, excepting such laws as affect the surveying,
prospecting, locating, appropriating, entering, relinquishing, reconveying, certifying, or patenting of any
of such lands.

Therefore 36 CFR 261 is not the appropriate regulatory vehicle for the FS to use on miners operating under
the U.S. mining laws, rather 36 CFR 228

"Appropriating” is defined as: 1) To take and use for one's own. 2) To set aside for a special purpose.

Also note that:

The miner has complied with the location laws of the United States and applicable location laws of the
state, locators of mining locations were given "the exclusive right of possession and enjoyment of all the
surface included within the lines of their location," along with the subsurface rights. 30 U.S.C. s 26.

Again, a miner is not a "special use" permittee. - McClure case

See also United States v. Lex, 300 F. Supp. 2d 951 (E.D. Cal. 2003) (overturning conviction for
violation of § 261.10(b) because the defendant did not occupy Forest Service land for residential
purposes and the occupation was authorized by federal law); United States v. McClure, 364 F.
Supp. 2d 1183 (E.D. Cal. 2005) (granting motion to dismiss misdemeanor charge for occupying
national forest lands without a special use permit because such a permit is not required for mining

activity).

Excerpt from McClure:

"“36 C.F.R. § 261.10(b) under which appellants were convicted, does not prohibit occupancy that
is subject to a special use authorization or that is “otherwise authorized.” Here, because activity
*960 covered by the Forest Service's mining regulations is excluded from the special use
regulations, see 36 C.F.R. § 251.50(a),™® the appellants could not obtain*1186 a special use
authorization for their activity which was subject to the mining regulations.” Found at 36 CFR
228. See also U.S. v. Craig.

Notes Concerning USFS testimony and how cooperative they wanted to be!!

In 1974, pursuant to the Organic Act, the Forest Service promulgated regulations governing the use of
surface resources in connection with the mining activities on national forests. See 39 Fed. Reg. 31317
(Aug. 28, 1974) (presently codified as amended at 36 C.F.R. Part 228, subpart A (referred to herein as the
"Part 228 regulations™)). Before the Forest Service issued the final regulations, the House Committee on
Interior and Insular Affairs, Subcommittee on Public Lands (the "Subcommittee") held oversight hearings
and heard testimony from the Chief of the Forest Service and representatives from both the mining and
environmental communities. Id. Following these hearings, the Subcommittee chairman wrote the Chief of
the Forest Service and stated that "the 1897 [Organic] Act clearly cannot be used as authority to prohibit
prospecting, mining, and mineral processing” in national forests. See Letter from Rep. John Melcher to
John McGuire, Forest Service Chief (June 20, 1974), reproduced in S. Dempsey, Forest Service
Regulations Concerning the Effect of Mining Operations *1078 on Surface Resources, 8 Nat. Res. Law
481, 497-504 (1975). He further urged that the final regulations be reasonable and not "extend further than



to require those things which preserve and protect the National Forests from needless damage by
prospectors and miners.” 1d. The Subcommittee chairman also specifically expressed concerns regarding
"the possibility of unreasonable enforcement of the regulations, with resulting cost increases that could

make otherwise viable mineral operations prohibitively expensive."” 39 Fed. Reg. 31317.

Due to the Subcommittee's concerns, the chairman ultimately recommended the adoption of a "simple
notification procedure” that would enable the Forest Service to determine whether the miner would be
required to submit a more comprehensive plan of operation ("PoO") before proceeding with mining
operations. 8 Nat. Res. Law at 500. As the chairman explained:

An effort [should] be made to define more precisely what sort of prospecting would be excepted from
the requirement to file operating plans. The National Wildlife Federal, the American Mining Congress,
and the Idaho Mining Association[ ] all seem to agree that prior notification of proposed operations is a
reasonable requirement. The Subcommittee therefore recommends that the Forest Service provide a
simple notification procedure in any regulations it may issue. The objective in so doing would be to
assist prospectors in determining whether their operations would or would not require the filing of an
operating plan. Needless uncertainties and expense in time and money in filing unnecessary operating
plans could be avoided thereby.

Id.

In response, the Forest Service stated that it “recognize[d] that prospectors and miners have a statutory
right, not mere privilege, under the 1872 mining law and the Act of June 4, 1897, to go upon and use the
open public domain lands of the National Forest System for the purposes of mineral exploration,
development and production.” 39 Fed. Reg. 31317. The Forest Service also acknowledged that
"[e]xercise of that right may not be unreasonably restricted.” Id. To address the Subcommittee's concerns,
the Forest Service adopted a final rule that included a provision for notices of intent ("NOIs"). The Forest
Service also noted that a "specific provision [was] made in the operating plan approval section of the
regulations [that] charg[ed] Forest Service administrators with the responsibility to consider the economics
of operations, along with the other factors, in determining the reasonableness of the requirements for
surface resource protection.” 1d. In accordance with the National Environmental Policy Act, a Final
Environmental Impact Statement was prepared and filed that discussed the environmental impact of the
regulations. Id.

The regulations, as originally promulgated, provided that, with certain exceptions, "a notice of intention to
operate [would be] required from any person proposing to conduct operations which might cause
disturbance of surface resources.” 39 Fed. Reg. 31317. They further provided that, "[i]f the District
Ranger determines that such operations will likely cause significant disturbance of surface resources, the
operator [would be required to] submit a proposed plan of operations to the District Ranger.” Id.
Additionally, the regulations provided that the "requirements to submit a plan of operations [would] not
apply ... to individuals desiring to search for and occasionally remove small mineral samples or specimens
[or] to prospecting and sampling which will not cause significant surface resource disturbance” and that a
"notice of intent need not be filed ... for operations which will not involve the use of *1079 mechanized
earthmoving equipment such as bulldozers or backhoes and will not involve cutting of trees.” Id. at 36
C.F.R. 8 252.4(a)(2)._[FN1] AIll persons entering national forests for mining purposes were required to
comply with the regulations after their promulgation. See 16 U.S.C. § 482.

FN1. The current regulations are now set forth at 28 C.F.R. Part 228, subpart A.

“Power corrupts and Absolute Power Corrupts Absolutely”
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041011 Lindseth

Subject: proposed suction dredge regulation
Date: Sunday, April 10, 2011 4:25:23 PM PT

From: ttlindseth@verizon.net
To: dfgsuctiondredge @dfg.ca.gov

Priority: High

Mark Stopher

Department of Fish and Game
601 Locust Street

Redding, CA 96001
dfgsuctiondredge@dfg.ca.gov

Dear Mr. Stopher,

First 1 would like to thank you for including me in the random resident dredgers survey and for
returning my telephone calls in regards to the recent public hearings on the Environmental Impact
Report (DSEIR).

My family and | own property in the forest and spend a great deal of time there. | am issued a
dredging permit every year and wish to continue receiving one. | believe that consistently permitted
dredgers, such as myself, should automatically receive priority each year over new applications.

We also spend a good deal of money that in turn boosts the local economy in that rural area.

The Department of Fish and Game, as well as Forestry, should be glad to have respectful permitted
dredgers, such as myself, out in the wilderness. Especially property owners! We care about the
forest, rivers, and our environment. We follow all the rules and regulations and do not allow others
around us to break these rules.

In fact, with the lack of recourses available to the Forestry and Fish and Game Departments,
responsible property owners and permitted prospectors are the most effective resource available to
monitor our creeks, rivers, and forest. We watch over the land and do not allow illegal poachers
and unlicensed dredgers to trespass or harm our environment.

If possible, I would like to request an application for a dredge permit now. If not, please advise
when your department will be issuing and accepting these applications.

In closing | would like to ask that you consider our request in giving previous and consistent permit
holders priority and change the currently proposed regulation. Please keep in mind that our last
permit was revoked and not fully used.

Respectfully,

Todd Lindseth

890 Dearborn Place

Gilroy, CA 95020

408-848-5051

ttlindseth@verizon.net

(a signed copy of this document will be mail to you April 11, 2011)
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