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FOREWORD

This "Memorandum on Colorado River" was prepared by Jean
PBreitenstein, Attorney for the Colorado Water Conservation

pd, at the request of the Director of the Board. The original
ft of the memorandum has been reviewed by the Director, C. L.
iterson, Chief Engineer, and Royce J. Tipton, Consulting Engi-
p, of the Board, and by Attorney General H. Lawrence Hinkley.
'a result of auch review certain revisions have been made in
draft herewith submitted.

¢ It will be noted from the cover page that the draft of the
prandum is in preliminary form. A limited number of coples,
gmbered in duplicate, have been reproduced for inspection by
mbers of the Colorado Water Conservation Board and by others
© have been closely identified with the Colorado water program.
jose to wvhom copies are delivered are requested to review care-
311y the memorandum. After such review, one copy, with the in-
ertion of suggestions, comments and criticisms, shall be re-
jurned to the Director's office, 212 State Office Building, Den-
i, Colorado. The other copy will be retained by the recipient.

No general distribution of the memorandum shall be made at
8 time and no ggblicifz whatsoever shall be given to it in 1ts
sent T form. “The coples now distributed, in other words, are

Fidential and shall be used for purposes hereinabove explained.

3 Plans and programs for the utilization of Colorado River
’Q vaters present many imminent and vital problems. State policiles
© with respect to these plans and programs must be determined by

- the Colorado Water Conservation Board.

In this connectlion, these matters in particular must be
borne in mind, namely:

1. The State is now participating on a joint commis-
slon for the purpose of negotiating an interstate compact
for the apportionment amo the States of the waters allo-
cated to the Upper Basin g% the Colorado River, and for
the purpose of determining respective State obligations
for the deliveries of water at Lee Ferry in accordance
with the provisions of the Colorado River Compact.

2. Proposals have been made in the Congress for the
initiation of litigation primarily involving the determin-
ation of the claims to water of the States of the Lower
Basin of the Colorado River. These proposals involve in-
terpretation of the Colorado River Compact, Federal and
State statutes, and contracts made with the Secretary of
the Interior for the use of water stored by Lake Mead.



Colorado 1is interested in this prospective litigation and

in proposals now pending in the Congress for its initia-
tion.

3. Various questions, too, have arisen respecting
the Bureau of Reclamation Colorado River Report recently
submitted to the Congress, and concerning recommendations
relative to Colorado River development made by the Bureau
and the Department of Interior.

The State must take such steps in all of these matters as
are necessary to protect its rights and interests 1n, and encour-
age the early development in its share of, Colorado River waters.

Although the Colorado Water Conservation Board is primari-
ly responsible for the establishment of State policies in connec-
tion with these matters, the citizens and water users of the
State should become better informed and educated with respect to
all questions and problems surrounding utilization of the waters
of the Colorado River and its tributaries. These waters consti-
tute the greatest undeveloped natural resource of the State of
Colorado. For these reasons 1t 1s deemed advisable eventually
to put in final form the materials of this memorandum on the
Colorado River for general distribution and study. This should
not be done, however, until the Board has carefully studied this
memorandum and every precaution has been taken to prepare a pub-
lication which presents pertinent and applicable factual informa-
tion and carefully considered State policies.

Clifford H. Stone, Director
Colorado Water Conservation Board
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MEMORANDUM ON COLORADO RIVER

I.
INTRODUCTION
The waters of the Colorado River and its tributarles con-
stitute the greatest undeveloped natural resource of the State of
Colorado. The arid and semi-arid conditions prevailing in the
State require irrigation for the successful production of agri-
cultural crops. Many communities in the State have a serious
- municlipal water supply problem. The increased incdustrialization

;1pr the State carries with it an increased demand for water for

industrial purposes. The only substantial source of water re-
oy

r the State to progress and prosper this resource must be pro-
‘tected and develcped to 1its full extent.

:i% The purpose cf this memorandum is to analyze the situation

ﬁﬁ%#onfronting Colorado with respect to the present and prospective

ﬁﬁaa of Colorado River water and to outline the measures which

_};ihould be undertaken to protect 1ts rights in tkis water.

II.

SUMMARY OF CONCLUSIONS
ki The matters hereinafter presented justify the following
“;h+1usions:
55?1 l. The Colorado River Compact of 1922 must be mailntained
u-é;?ecognized as effective and binding.
: (a) Every effort of the Lower Basin to increase 1its
water use above the amounts allocated to it by the compact

must be resisted, by litigation 1f necessary.
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(b) Attempts by Lower Basin interests to secure
rights to surplus water unapportioned by the compact in
advance of the date fixed by the compact for the apportion-
ment of such surplus must be resisted.

(c) All proposals of Federal legislation contrary to
the compact must be opposed.

(d) Action by Federal executive agencies in regard to
Colorado River matters must be carefully scrutinized to the
end that they may be made to comply to tke compact.

2. The treaty of 1645 between the United States and Mexico
must be carried out and the division of water made thereby must be
accepted end recognized as a permanent allocation between the two
nations,

(a) A1l attempts to nullify the treaty through legis-
lation must bte fought vigorously.

(b) Any interdepartmental disputes with respect to
the carrying out of the treaty must be so disposed of as
not to interfere with the treaty, the compact, or the right
of each state to control and distribute the share of Colo-
redo River water rightfully belonging to that state.

3. There should be a compact between the Upper Basin
states determining, first, the eallocations to each Upper Basin
gstate from the 7,500,000 acre-feet of water allotted by the Colo-
rado River Ccmpact to the Upper Basin states for beneficial con-
sumptive use annually, and, second, the obligatlons of each state
of tge Upper Division with regard to the requirement of the Colo-
rado River Compact that such states deliver 75,000,000 acre~feet

of water every ten years at Lee Ferry. Such a compact requires

<D -



careful study and consideration of all available data on the water
supplies and physical features of the river system.

4, As expeditiously as 1is economically practicable, Colo-
rado's share of Colorado River water should be put to beneficlal
consumptive use.

5. Conflicting interests and claims within the State of
Colorado as to the diversion and use of Colorado River water

should be harmonized.

III.
THE PHYSICAL SITUATION

The Colorado River basin includes parts of seven states,
Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyo-
ming. The Colorado River Compact divides the river at Lee Ferry
with that portion drained by the river &nd its tributaries enter-
ing the main stream above that point constituting the Upper Basin
and that area drained by the maln river and its tributaries en-
tering below Lee Ferry constituting the Lower Basin. The States
of Colorado and Wyoming are entirely in the Upper Basin and the
States of California and Nevada are entirely in the Lewer Basin.
The remaining three stetes have areas within each basin.

The Coloresdo River rlses in north central Cclorado. Within
the State its principal tritutaries are the Fraser, Eagle, Roaring
Fork and Gunnison Rivers. In Utah the Colorado 1s joined by the
Green which rises in Wyoming, flows through the northwest corner
of Cblorado, and receives substantial contributions from the Yampe
and White Rivers which rise in Colorado, Further down stream the
Colorado is joined by the San Juan which rises in Colorado and
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:fiows for some distance through New Mexico, in which state it is
- joined by the Los Pinos, Animas and La Plata Rivers, all of which
~ priginate in Colorado.

| :ﬁ? Below Lee Ferry the only sizeable tributary from the north
.%%i’ the Virgin River which rises in Utah and flows through Arizona

,i;md Nevada before emptying into Lake Mead. From the south the
5N

'%I‘iinoipal tributaries in down stream order are the Little Colo-
_ rado, Bill Williams and Gila Rivers.
g .~ The Colorado River crosses the international boundary be-

&\
_Eftveon the United States and Mexlico at a point about six miles west

iléof Yuma, Arizona. For about twenty miles 1t constitutes the

AR

 boundary between the two nations. Then it passes through Mexico
i}hr about one hundred miles and discharges into the Gulf of Cali-

? i?brnia. There are no tributaries in Mexico.

The physical characteristics of the basin have been thus
2 : 4
. @described by the Bureau of Reclamation :

The Colorado River rises in the Rocky Mountains of
Colorado and Wyoming, flows southwest about 1,400 miles
and enteras the Gulf of California., It drains an area of
242,000 square miles in this country--one-twelfth of the
area of continental United States.

In 1ts course from the high peaks of the Rocky Moun-
tains, the Colorado River traverses the mountain valleys
of Colorado and Wyoming; flows through spectacular canyons,
of which the Grand Canyon of the Colorado is the outstand-
ing example, in southeastern Utah and northern Arizona; and
finally, below Lake Mead, 1t courses through broad, allu-
vial valleys interspersed with mountain chains.

Climatologically, the basin has the extremes of year-
round snow cover and heavy precipitation on the high peaks
of the Rockles and truly desert conditions, in which pre-

* cipitation is a rarity, in the Yuma area. Temperatures
range from the temperate, affording only a 90-day growing

3 1, Page 10, "The Colorado River", a report of the Bureau
F Reclamation transmitted to the Secretary of the Interior on
ine 6, 1946. A11 references to such report in this memorandum
P to the printed copy thereof.
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season in the high mountain meadows of Colorado and Wyo-
P ming, to the semitropical with year-round cropping in the
SiE ! ‘Yuma-Phoenix area. Developments by man within the basin

' are likewlse startling in contrast, ranging from none in

%3 the remote plateaus of southeastern Utah and northern

: Arizona, inaccessible by highway or railroad and seen only

i { by an occasional sheepherder, to the intensely developed

- suburban and agricultural areas surrounding Phoenix and

Yuma and within the Imperial Valley.

The dralnage areas by states and by stream basins are given
'4n the following tables:

DRAINAGE AREA BY STATES:
Square Miles
Wyoming..-...-..r...-..-........-. 19,000
ColoradO..-............--......-.. 39,000
New Mexico.....a............-..... 23,000
Utm....-l.........'.....'..'..... 1'0’000
Arizona........................... 103,000
Nevada..'..l".I.....l...'...l.... 12’000
& C&liforni&.....-...--...s......... 6,000

InUnited Statesotllllil.lllotiﬂln 2"’2’000
| G T e e e S e G R S T e 2,000
Totaliiﬂﬁl..liioiﬂo.l.. , 0

DRAINAGE AREA BY STREAM BASINS:

GretNscescvsevssessosossasssssenses uh,OOO
Upper ColoradO...........-........ 26,000
SaNn JUAD s s sssssispls s sesesssaes 26,000
Other areas except GilAsccssecases 91,000
GllBceoivocsonissotisoioosssssnsesse 57,009

Total........"......'. 2“4,000

Contributions of water from the various states in percent-
ages of the average annual virgin run-off at the Mexican Boundary
are as follows:

Arizona"ll..'l.'.l'...l'..'..'.l.
California!ll..I...l.!..i.lt.l.llc
GOLOIEAD e sco ks dahbossensssinsess
Nevadanlliool.ltt!ll....l..l.l!l..
HOW MEX 10O ssvsne s abniassnssssssene

Ut&}lt'l!OIl..l..l...lt'....'.....l

. wyming.ll!..l.l...l.'.l.ll..l...l

o\
U EO =

- - L - L] -
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The Bureau of Reclamation has estimated the average annual
2
flow at Lee Ferry to be 16,270,000 acre-feet . The contribu-
tions of the Upper Basin States have been estimated to be in the

- following amounts -

State Amounts in acre-feet g
Arizona 150, 000 .9
Colorado 11,420,000 TO.3
New Mexico 300,000 1.9
Utah 2,350,000 14,5
Wyoming 2,050,000 12.6

Total 16,270,000 100.0

The virgin Lee Ferry flow as given above is as estimated
for the period 1897—19h3£_ . For the period 1923-1943 the Bureau
estimates such flow at 14,800,000, or 85% of the long time
average . For the critical drouth period 1931-1940 the flow
has been estimated by California engineers as 12,200,000 and for
the period 1930-1946 13,500,000§— ¢

The Bureau of Reclamation estimates average depletions for
irrigation within the basin above Lee Ferry at 2,190,000 acre=-
feet for the years 1935-1943 and exports from the basin at
185,000 acre-feet for the years 1941-19431-/.

2. Colo. River Report, p. 28

3. Estimates by Colorado Water Conservation Board En-
gineers. The engineering committee of the Upper Colorado River
Basin Compact Commission is now engaged in making a detalled study
of such contributions both by states and by tributary basins.

4. Colo. River Report, pa. 281

5. Op- 01ta ppo 281‘282. .

6. California comments on Colo. River Report, p. 40

7. Colo. River Report, p. 281. The engineering committee
of the Upper Basin Compact Commission 1s now studying this.



The following table shows the 1rrigated acreage in the

~ Colorado Riv?p Basin by states in 1902, 1909 and every ten years
70 8

thereafter :
IRRIGATED AREAS COLORADO RIVER BASIN

Values in Acres

14

1902 1909 1919 192 1939

APizong..... 246,866 317,661 461,694 572,289 640,110
California.. 10,000 213,611 447,384 464,653 45y, 768
Colorado.... 417,839 617,242 766,532 856,413 844,404
Nevada...... 11,481 13,850 8'8"6 12,308 13,880
New Mexico.. 29,809 37,300 53,808 5,310 49,841
Ptahocesee.. 92,622 167,287 362,576 347,452 324,899
Wyoming..... 118,566 183,595 211,507 228,699 273,971
Sums ~-

State Totals 927,183 1,550,546 2,312,047 2,537,124 2,601,963

The situation as to irrigated and irrigable areas 1is:
IRRIGABLE AND IRRIGATED AREAS
Colorado River Basin

From Sixteenth U. S. Census--Irrigation: 1940

(Units-Acres)

Excess of Area

Total Irrigable Irrigable Capable
Area Area Over of being
Irrigated Enterprises Irrigated supplied
e LT S 644,765 1,080,38# 445,619 830,750
Californif...eeeee. 473,733 680,329 206,580 642,981
N01OT0A0csss00ssose 844 ,4 1,243,116 398,633 1,049,752
Nevada...ecoaveeeses 25,909 33,844 7,935 30,541
New MeX1CO.evveeaas 50,333 83,753 33,420 69,803
IR s o 53050 o 5's oivie's 324,899 h}g,%og 113,010 406,890
BRI « 4o 00 68 0'baias 273,971 448,422 174,451 337,027

Colorado River

Basin--Totals 2,638,120 4,017,757 1,379,637 3,367,744

8. As reported by the U. S. census
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It appears in the foregoling tables that Colorado produces

70.1% of the virgin flow at Lee Ferry, and had 56.5% of the area

irrigated in the Upper Basin during the 1939 season.

The status of irrigation development in the basin of the

Colorado River in Colorado has been thus outlined in a report of

the Colorado Water Conservation Board

"l. The present status of irrigation development in
Western Colorado has been attained, during a period of
about 80 years, largely by individual initiative and priv-
ate capital. Operating irrigation works include several
thousand or many hundreds of individual and partnership
ditches, numerous cooperative or mutual ditch and reservoir
companies, several irrigation district organizations, and
a few federal enterprises, principal among which are the
Grand Valley and Uncompahgre Projects constructed about
1909 by the U. S. Bureau of Reclamation.

2. As reported in the 1930 U. S. Census (Irrigation),
the irrigation enterprises in Western Colorado included
1,683 diversicn dams (many ditches function without the
aid of diversion dams); main canals totaling 6,480 miles in
length, with an aggregate diverslon capacity of 36,892
second-feet; and 326 reservoirs of aggregate capacity of
140,923 acre-feet. There were 856,413 acres of land irri-

_gated 1in the season of 1929, and the irrigation systems

represented an investment of $28,044,806, or $32.80 per
acre irrigated. Federal 1irrigation projects (U. S. Bureau
of Reclamation, and U. S, Office of Indian Affairs) in
Colorado (211 located west of the Continental Divide) irri-
gated a total of 96,696 acres in 1929, - equivalent to 2.5
percent of the total area reported as irrigated in the
State of Colorado, or 10.1 percent of the area 1irrigated

in the Colorado River basin in Western Colorado.

3. As reported in the 1940 U. S. Census (Irrigation)
there were 14,142 irrigated farms in Western Colorado, to-
gether involving 1,243,116 acres of irrigable land, of
which 844,404 acres were reported as irrigated in the sea-
son of 1939. The sald irrigated lands consisted of
702,279 acres of harvested crop land; 10,292 acres of crop
failure; and 131,923 acres of irrigated pasture.

9. Statement of Colorado presented to Committee of 14 at

~ Reno, Nevada, July 20, 1944,



' 4, Records of District Water Commissioners show a
total of 887,476 acres of land irrigated in Western Colo-
~prado in the season of 1939, and approximately the same

- area in other recent years.

"1‘!.

ﬁ : 5. Land Classification Surveys conducted by the U, S.
" Bureau of Reclamation during the 1930 decade covered
767,060 acres of irrigated land, of which 550,920 acres

" were devoted to cultivated crops, and 216,140 acres to

0 3loadows or native hay crops; and covered 706 840 acres of
amnble lands awalting reclamation by irrigation, of which
165,600 acres in Class 1, and 641,240 acres in Class 2, -
,:! 1ands in other classifications being herein disregarded.”

f;JThe drainage basin of the upper Colorado River in WEatern

¥ado embraces 38,482 square miles, which is 37% of the total
'Qi;aa of 103,967 square miles in Colorado. East of the Con-
":1 Divide, and exclusive of the areas drained by the North
: e River, in North-Central Colorado, and of the Rio Grande,
”;-Gh-Central Colorado, there are 55,964 square miles of land
u”a#gined by the South Platte, Kansas and Arkansas Rivers,
;ﬁ?is 53.8% of the total land area of the state. As compared

_LVt water production of 11,400,000 acre-feet annually in West-
';«Ulorado, - equivalent to an average of 307 acre-feet per
reé mlle, - the average annual water production in Eastern
'?y:-o. averaging 2,950,000 acre-feet, ﬁas been at the rate of
;fye-feet per square mile of drainage arealg/.

ny

-3
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“yhpro are substantial exportations in Colorado from the

o River basin to ot?pr stream basins. These are listed in
11

owing tabulation  :

. First Record Estimated

f Enterprise: Diversions

(Year) (Acre Feet)
SOUTH PLATTE BASIN
Btvor Ditch (supp. 1rrig )1896 20,000

thoud Pass Ditch 1910 900
peas Pass Ditch do 1933 300
gler Pass Ditches, E and W (do) 1935 600
£f t Tunnel, Denver Municipal 1936 38,700
Pass Tunnel, Denver Municipal 19“0 12,700
kl Ditch (supp. irrig.)1940 200
IN‘
Uuu to South Platte Basin 73,400

'Fia'nnxnnsas BASIN

Ditch fonme:-placer(aupp 1rrig )1916
-r-:vanhoé Tunnel 1925 At %90
ont Pass Ditch do 1929 1; 800
artz Ditch, Pueblo,Municipal 1932 2,600
lumbine Ditch (supp. 1irrig.)1935° 1,800
irkspur Ditch do 1935 300
idependence Pass Tunnel do 1935 44,000
. Sum to Arkansas Basin 58,100
/70 RIO GRANDE BASIN
;‘*-11 Ditch (No Recent Record)
abor Ditch (supp. irrig.) 1910 300
P@a&sure Ditch do 1923 300
minuche Pass Ditch do 1935 1,300
Pass Ditch do 1938 1,000
‘iedra Ditch do 1940 1,000
Pring Creek Ditch do 1241 300
%‘8um to Rio Grande Basin 4,200
. COMBINED 135,700

11, Up. cit. p. 11

0 -
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ggdo-Bis Thompson project for the exportation of 310,000 acre-

In addition to the above exportation projects, the Colo-

;!gt to the South Platte basin is under construction by the Bureau
e‘ Reclamatlion. Plans are underway for the exportation of ap-
E?oximately 60,000 acre-feet by this project during the 1947 irri-
gation season.

. It is estimated that ultimate development of the within
ﬁésin irrigation possibilities in Colorado will result in the
;rrigation of an additional 706,840 acres which, at a consumptive
use rate of 1.5 acre-feet per acre, will consume 1,060,260 acre-
feet of water annuallylg/. Future exportations 1n Colorado are

13/
estimated at 1,864,300 acre-feet annually .

Iv.
THE LEGAL SITUATION
1. Matters antedating the Colorado River Compact.

Interstate controversies over rights to use of Colorado
River water began with California efforts to obtain Congressional
authority for, and assistance in, the building of a large dam for
regulatory, flood control, and storage purposes on the main stream
of the Colorado River. Such efforts originally stemmed from the
Imperial Valley development in California. In 1902 the California
Development Company began the construction of an international
canal which would divert water in the United States and carry it
to the Imperial Valley by a route which passed through Mexican

14/
territory . 1In 1905 there was a severe flood which broke

12. Op. cit. p. 17
13« Op. Cit. p. 17
14. Colo. River report p. 56
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.
mough protective works, inundated about 30,000 acres of arable

\nds in the valley, and did much destruction to the lines of the

outhern Pacific Rallway. Other floods in the early 1920's did
h damage. It has been estimated that from 1906 to 1924 over

~million dollars was spent on levee construction and mainten-
: 15/
on the lower Colorado River 8

These floods and the desire to have the Imperial Valley
'f};7-ad by & canal which traversed only territory of the United
 8tates impelled California interests to seek federal aid. The
={}i st Colorado River bill, known as the first Kettner B1ill, H. R.

BY
§

_’wh, was introduced in Congress June 17, 1919. It provided for
=

v

@ construction of an All-American Canal under a financial plan

=3
=

b5 i
!f?'vhich the federal government would guarantee the payment of the
_ff?;t. This bill did not come to a vote. Other bills, known as

i second Kettner Bill and the first, second and third Swing-

son bills also falled. Congress did pass the Kinkald Act,

&
approved May 18, 1920, which provided for a study and report of

Th:
Colorado River development.
PE
The legislative proposals of California aroused formidable
B
qﬁposition from the other basin states. At the time there was

st111 considerable doubt as to the principles which would govern
éﬁe determination of rights in interstate streams. The position
gf Colorad6 was perhaps better defined than that of most states.
éélorado traditionally claimed that the state and its cltizens

3

owned and could use as they saw fit all the watgr of interstate

S 16/

8treams flowing in the boundaries of the state . §n so doing 1t
‘ iT

r@lled not only upon its constitutional provisions » but also

——

15, Colo. River report p. 58
: 16. See Stockman v. Leddy, 55 Colo. 24
=8 17. Colo. Const. Art. XVI, Secs. 5 & 6

- 12 -




18/
principles announced in the so-called Harmon opinion .
3

??quoted opinion was rendered by United States Attorney-
ﬁi#fson Harmon at the time of the discussion between the
;i.fea and Mexico relating to the use of the waters of the
%;Granda. Mr. Harmon's conclusion was that in differences
A‘;o sovereign nations over the use of the waters of an in-
':nfl stream, the up-stream nation is under no obligation,
F;, of any international law, to deliver any amount of water
f&gyar nation. In other words the upper nation could use
;9%50 of all water flowing within its borders as it saw fit.
-i%érged Harmon's theories in defense of the suilt brought
};; by Kansas in the United States Supreme Court in 1901.
jile'however, re jected the Colorado claim that Colorado

'_ and dispose of all waters flowing within its borders as
:;-1p and held that there must be an equitable apportionment
i--nafita arising from the flow of interstate streamalﬁ/.
:?rimport of the Kansas v, Colorado decision was not immedi-

A -

?ognized. One reason, no doubt, was that the suit involv-

-j?é lan state (Kansas) and an appropriation state (Colorado).
favnnt when Wyoming (an appropriation state) sued Colorado
1'nltad States Supreme Court in 1911 over the rights of use
f;ﬁgr the Laramie River, Colorado again asserted that it

‘ ' and dispose of as 1t saw fit all the water of the stream
in Colorado. And agein the United States Supreme Court

d the contention, saying (Wyoming v. Colorado, 259 U. S.

18, 21 Ops. Atty.-Gen. 274
#9. Kansas v. Colorado, 185 U, 8. 125, 143, 206 U. S. 46,

a1l
-
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"The contention of Colorado that she as & state right-
fully may divert and use, as she may choose, the waters
flowing within her boundaries in this interstate stream,
regardless of any prejudice that thils may work to others
having rights in the stream below her boundary, cannot be
maintained."

f; This holding has been affirmed in later cases such as

Colorado V. Kansas, 320 U, S. 383, and Nebraska v. Wyoming, Co;g-
gsgg_;mpleaded defendant, United States intervener, 325 U.S.389 :

The Kansas v. Colorado decision and the insistence in the

Wyoming v. Colorado litigation that interstate streams should be

divided upon & basis of interstate priorities regardless of state
1ines made Colorado and the other Colorado River basin states very
alarmed over down stream Colorado River development at the expense
of the United States, It was thought that vested rights to the use
of water would be obtained by California. Economic development in
the Upper Basin could not keep up with that in the Lower Basin. In
any race for the use of water the Upper Basin would certainly lose.
Hence, strong political opposition to the California bills was pre-
sented in Congress.
It was finally recognized by all that there was 1little

likelihood of the construction of any major projects on the lower

Colorado unless the interstate controversy could be settled. The

20. In this connection it is interesting to note that the
Colorado Supreme Court adhered to the theory of absolute state
right as late as 1937. The two decisions of that Court in the La
Plata River 1itigation (La Plata v. Hinderlider, 93 Colo. 128 and

erlider v. La Plata, 101 Colo. 73), can only be rationalized
n the basis of absolute state right. The Colorado Court was
reversed by the United States Supreme Court (Hinderlider v. La
ata, 304 U, S, 92). It should also be noted that in.treaty mak-
with foreign nations the United States has rejected the theorles
of the Harmon opinion (see Convention with Mexico, 1906, 34 Stat.
3493, Treaty Series 455, Treaty between United States and Great
Britain of March 3, 1909, 36 Stat. 2448, Treaty Series 458, and
Treaty between United States and Mexico of February 3, 1944, Execu-

tive A and Executive H, 78th Congress, Second S3ession, Treaty
Series 944),
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'Z”giving rise to the negotlation of the compact has been
A 21/
mmarized

l‘.

"Some form of an agreement between the various fac-

" tions was essentlal before comprehensive development of the
. €01orado River could proceed. Each State approached the pro-
. blem individually. The conception of a division of water

s between the upper and lower basins, which was finally
opted, instead of an apportionment among the individual
tates, crystallized slowly. The common desire for a
solution gained momentum and finally resulted in an inter-
‘atate compact.

'i

R The lower basin States favored a compact because they
.~ wished to enlist the support of the upper basin States in

- securing legislation by the Congress for main stream
developments which were urgently needed for further expan-
sion in the lower basin. States in the upper basin favored
a compact because they desired to feel secure in their
rights to further development of water uses, belleving that
they would be deprived of such rights by prior appropria-
tions and uses downstream 1f they did not enter into a
speclal agreement,

The States of both areas desired to retain control of
water rights within thelr respective boundaries and thus
vere willing to enter into an interstate agreement to avoid
the complete Federal control of the Colorado River that
otherwise possibly would result.

Another significant motivating factor leading up to
the Colorado River Compact was the desire of the people in
the Colorado River Basin to give agriculture priority over
power in the use of water.,"

;3« 2. The Colorado River Compact.

The Colorado River Compact was first proposed by Delph E.
Carpenter of Colorado at a meeting of representatives of governors
%f the western statedgg/. Congress gave 1its consent té the nego-
Jtiatlon of a compact between the states of Arizona, California,
'bolorado, Nevada, New Mexico, Utah and Wyominagz/. Pursuant to

this act the Hon. Herbert Hoover, the then Secretary of Commerce,

21. Colo. River report p. 60.
22. Colo. River report, p. 60.
23, See Act of August 19, 1921, 42 Stat. 171.
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_;.uinted as Federal representative. After an organization
-f;ng in Washington and public hearings in each Colorado River
L state, the Commission met at Santa Fe, New Mexico drafted,
J:on November 24, 1922 signed the Colorado River Compactgi/.
*5of the basin states except Arizona promptly ratified the com-
¢ without qualification. When it became apparent that Arizona
1d not ratlfy, the other states modified their ratifications
then, to make possible the adoption of the compact, passed
yws which made it effective upon the ratification of six states.
In 1928 Congress passed the Boulder Canyon Project Act,

ch walves the requirement of the compact that all seven states
,i.tif? it upon condition that it be ratified by California and
?lve other states. The six states had ratified the compact by
iiEWGh 6, 1929 and on June 25, 1929 President Hoover proclaimed 1its
,lltification. Arizona ratified the compact in 1944,

_ Article I states the major purposes of the compact among
ihlch are the equitable division and apportionment of the use of
fho waters of the Colorado River system. To these ends the basin

18 divided into two basins and an apportionment of the use of part

of the water of the system is made to each basin.
Article II contains definitions of terms. The following
should be particularly notedgi/:

"The term 'Colorado River Basin' means all of the
drainage area of the Colorado River system and all other
territory within fhe United States of America to which the
waters of the Colorado River system shall be beneficially

applied."”

b

24, See Act of December 21, 1928, 45 Stat. 1057, Federal
ﬂtclamation Laws Annotated, p. 363.
25. Federal Reclamation Laws Annotated, p. 364.
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"The term 'States of the upper division' means the
gtates of Colorado, New Mexico, Utah, and Wyoming."

"The term 'States of the lower division' means the
States of Arizona, California, and Nevada."

"The term 'Lee Ferry' means a point in the main stream
of the Colorado River 1 mile below the mouth of the Parila
River."

"The term 'Upper Basin' means those parts of the
States of Arizona, Colorado, New Mexico, Utah, and Wyoming
within and from which waters naturally drain into the Colo-
rado River system above Lee Ferry, and also all parts of
saild States located without the dralnage area of the Colo-
rado River system which are now or shall hereafter be
beneficlally served by waters diverted from the system
above Lee Ferry." -

"The term 'Lower Basin' means those parts of the States
of Arizona, California, Nevada, New Mexico, and Utah within
and from which waters naturally drain into the Colorado
River system below Lee Ferry, and also all parts of said
States located without the drainage area of the Colorado
River system which are now or shall hereafter be benefici-
ally served by waters diverted from the system below Lee
Ferry."

Article III, paragraph (a) apportions in perpetuity to the

Per Basin and the Lower Basin the exclusive beneficial consump-
;B use of 7,500,000 acﬁe—feet of water per annum.

Paragraph (b) gives to the Lower Basin, in addition to the
'9b~rtionment made in paragraph (a), the right'to increase 1its

Sheficial consumptive use by 1,000,000 acre-feet of water per
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agraph (c) provides that any right recognized in Mexico
be satisfled first from waters which are surplus over and
those apportioned by (a) and (b) and if that is insufficient
_;.. basin shall make up half the deficiency.

" Paragraph (d) prohibits the states of the Upper Division
;gp1et1ng the Lee Ferry flow below an aggregate of 75,000,000
:;aot for any period of ten consecutive years.

| ,Paragraph (e) provides that the states of the Upper Divi-
;sﬂﬁll not withhold and the states of the Lower Division shall
fsoquire water not reasonably needed for domestic and agri-

al uses.,

Paragraph (f) provides that further apportionment of the
unapportioned by (a), (b), and (c) may be made after 1963,

f and vhen elther basin shall have reached 1ts total beneficlal
;fumptive use as set out in paragraphs (a) and (b)."

3 Paragraph (g) provides the machinery for making the appor-
iomment as provided 1in paragraph (f).

; Article IV provides that the use of water for navigation
;aubservient to the uses for domestic, agricultural, and power
Irposes, but makes this provision dependent upon the consent of
gress. This article also provides in paragraph (b) that sub-
¢t to the provisions of the compact, water may be impounded and
led for power generation, but such impounding and use shall be
'7%aarvient to domestic and agricultural purposes which are domin-
it. Paragraph (c) states that the provisions of Article IV shall
~f apply to or interfere with the regulation and control by any
.:ta within 1ts boundary of the appropriation, use, and distribu-

~ tlon of water.
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X .Article V provides for cooperation by the chief official

7 state with the United States Reclamation Service and the
4 States Geologlical Survey. |

® A\rticle VI provides thus:

"Should any claim or controversy arise between any
two or more of the signatory States: (a) With respect to
the waters of the Colorado River system not covered by the
terms of this compact; (b) over the meaning or performance
of any of the terms of this compact; (c) as to the alloca-
tion of the burdens incident to the performance of any
article of this compact or the delivery of waters as here-
in provided; (d) as to the construction or operation of
works within the Colorado River Basin to be situated in two
or more States, or to be constructed in one State for the
benefit of another State; or (e) as to the diversion of

ﬁﬁgh. wvater 1n one State for the benefit of another State, the

. governors of the States affected upon the request of one

.ggim of them, shall forthwith appoint commissioners with power

- to consider and adjust such claim or controversy, subject

S T to ratification by the legislatures of the States so af-
4 fected.

Nothing herein contained shall prevent the adjustment

9. of any such claim or controversy by any present method or
by direct future legislative action of the interested
States."

e Article VII states that nothing in the compact affects the

obligations of the United States to Indian tribes.
2 Article VIII specifically states that present perfected
rights to the beneficial use of waters are unimpaired and that
whenever 5,000,000 acre-feet of storage has been provided on the
main river for the benefit of the Lower Basin, then claims by ap-
_Propriators of waters in the Lower Basin as against appropriators
of waters in the Upper Basin shall be satisfied from such stored
water. It 1s further provided that all other rights, that is,
those not then perfected, shall be satisfied solely from water

&pportioned to the basin in which they are situated.
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Article IX reads that the compact shall not be construed to
"F'-ct any state from maintaining any action for the protection
t:h‘ right under the compact and the enforcement of any compact
; sions. |
Article X provides for the termination of the compact only
imous agreement of the signatory states.

Article XI provides the method for making the compact
ctive.

The compact has resulted in three decisions of the United
itau Supreme Court in litigation between Arizona and other basin

tates. These cases are Arizona v, California, 283 U.S. 423,

Afizona v. Celifornia, 292 U.S. 341, and Arizona v. California,

298 U.S. 2558. A related case 1s that of U. S. v. Arizona, 295
X I".' - 17“.

;gir' Particular attention is directed to the case of Arizona v.

éﬂ;lifornia, 292 U.S. 341. 1In this case Arizona sought to perpetu-
jﬂiio certain testimony. This arose out of the provisions of para-
greph (b), Article II of the compact which permitted the Lower
- ﬂlain to increase 1ts consumptive use by 1,000,000 acre-feet
htmually. Arizona has claimed that thils provision relates to the
‘use in Arizona of Gila River water. California has opposed such
;ﬁgaim. The purpose of the suit was to perpetuate testimony in-
.f?bnded to establish that this paragraph (b) was inserted into the
&@mpact for the purpose of protecting Arizona's rights to the use
?t Gila River water.
Other than the cases mentioned above there have been no

Federal decisions construing or applying the Colorado River
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+ It should be recognized that there 1is not complete

?unont as to the effect and meaning of the compact. In addi-
‘ to the dispute over paragraph (b) of Article III mentioned
there 1s no agreement as to the meaning of the phrase
?cluaive beneficial consumptive use" as such term appears in
- graph (a) of Article III.
§.  As will be later pointed out, California asserts & claim to
;}alus waters undivided by the compact in spite of the provisions
-;Hparagraph (f) of Article III and contends that III (b) water
i.t be treated as unapportioned water.
. Article VIII has given rise to controversy as to whether
 fJnot evaporation losses from Boulder Dam are chargeable to the
er Basin or the Upper Basin. As the consumptive use of water
H;-roachea the maximum amounts allocated to each basin, other con-
versies will probably arise.

The binding effect of interstate compacts has bg;? recog-

nized by the United States Supreme Court in many cases « A

i

“dseding decision on this subject is that of Hinderlider v. La Plate

-
e

V& Cherry Creek Ditch Co., 302 U. S. 646, a case involving the

=<

- La Plata River Compact between Colorado and New Mexico.

26. Wnile the decision in United States v. Utah, 283 U. 8.
0% does not involve the compact, it must not be overlooked. 1In
~ that case the Court held that certain sectlons of the Colorado,
Green and San Juan Rivers in the state of Utah are navigable. This
‘13 an important holding in view of the use which has been made of
- the fiction of navigability in applying the constitutional power
| f%ﬂf Congress to regulate commerce between the states.
: 27. For an excellent summary of interstate compacts and
~ litigation involving such compacts see "The Compact Clause of the
~ Constitution - A Study in Interstate Adjustment" by Frankfurter
- 8nd Landis, 34 Yale Law Journal 685, 1ssue of May, 1925. Also the
= gublication of the Colorado Water Conservation Board entitled

|
|
i.w‘11nteratate Compacts ~ A Compilation of Articles and Documents".

=
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3. The Boulder Canyon Project Act.

28/
The Boulder Canyon Project Act of December 21, 192

.authorizes the construction of a dam at Black Canyon or Boulder

~ \Canyon adequate to create a storage reservoir of not less than

420,000,000 acre-feet for the purpose of controlling floods, im-

”.;roving navigation and regulating the flow of the Colorado River

for reclamation of public lands and other beneficial uses ex-

glusively within the United States and for the generation of

@lectrical energy.

i
&

The act also authorizes the construction of the All-

- American Canal and provides for the approval of the Colorado

 River Compact when the State of California and at least five of

. the basin states ratified such compact.

2

Section 4 (a) of the Act provides that it 1s not to take

}brtect and no authority shall be exercilsed thereunder and no work

;shall be done or expenses incurred until the Colorado River Com-

pact 1s ratified by at least six of the basin states including

California, and

"until the State of California, by act of its legisla-
ture, shall agree 1rrevocably and unconditionally with the
United States and for the benefit of the States of Arizona,
Colorado, Nevada, New Mexico, Utah, and Wyoming, as an ex-
press covenant and in consideration of the passage of this
Act, that the aggregate annual consumptive use (diversions
less returns to the river) of water of and from the Colo-
rado River for use in the State of California, including
all uses under contracts made under the provisions of this
Act and all water necessary for the supply of any rights
which may now exist, shall not exceed four million four
hundred thousand acre-feet of the waters apportioned to the
lower basin States by paragraph (a) of Article III of the
Colorado River Compact, plus not more than one-half of any
excess or surplus waters unapportioned by said compact,
such uses always to be subject to the terms of said compact!

28, &5 Stat, 1057.
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It is further provided in Section 4(a) that Arizona, Cali-

f;-ih and Nevada are authorized to enter into an agreement ap-
_‘mioning the 7,500,000 acre-feet apportioned to the lower basin
jy paragraph (a), Article III of the compact on the basis of
'HJ,OOO acre-feet to Nevada and 2,800,000 acre-feet to Arizona;
hat Arizona may use one-half of the surplus water unapportloned
B the contract; that Arizona shall have the exclusive beneficlal
ge of the Gilla and that the waters of the Glla shall never be
ject to diminution by reason of any treaty between the United
jates and Mexico, and that other minor matters may be incorporat-
1 therein. No such agreement has ever been made between those
itates.

fg; Paragraph (b) of Section 4 provides that there shall be no

éé¢natructlon work until the Secretary of the Interior makes pro-

r‘:f'sions for revenues by contract adequate to insure payment of ex-
'Khnaes of operations and maintenance and the repayment to the
mhited States within fifty years with interest. It 1s further
gyyrovidad that, 1f during the period of amortization the Secretary
f%ﬁf the Interior receives revenues in excess of an amount necessary
- to meet periodical payments, he shall pay to Arizona 18 3/4 per
tent thereof and to Nevada 18 3/4 per cent.

Section 5 authorizes the Secretary to contract for the
f%torage and delivery of water and the generation and sale of

s v

iblectrical energy upon charges that "will in his judgment cover

_ }lll expenses of operation and maintenance incurred by the United

s ?Btatea on account of works constructed under this act and the

- Payments to the United States" for reimbursable costs of construc-

~ tion. It is further provided that:
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"After the repayment to the United States of all

. moneys advanced with interest, charges shall be on such
basis and the revenues derived therefrom shall be kept in
- a separate fund to be expended within the Colorado River
. Basin as may hereafter be prescribed by Congress."

.. Section 8(a) requires the United States permittees, licen-
f and contractees, and all users and appropriators of water
?:, diverted, carried and distributed by the works authorized,
E_;"or\are and be subject to and controlled by the Colorado River
2fot.

Sub-paragraph (a) of Section 13 gives the approval of Con-
to the Colorado River Compact provided that the State of
:rbrnia and at least five other states ratify the same.

1 Sub-paragraphs (b) and (c¢) of Section 13 read as follows:

"(b) The rights of the United States in or to waters
of the Colorado River and its tributaries howsoever claimed
or acquired, as well as the rights of those claiming under
the United States, shall be subject to and controlled by
said Colorado River compact.

"(c) Also all patents, grants, contracts, concessions,
leases, permits, licenses, rights of way, or other pri¥i-
leges from the United States or under its authority, neces-
sary or convenlent for the use of waters of the Colorado
River or 1its tributaries, or for the generation or trans-
mission of electrical energy generated by means of the
waters of said river or its tributaries, whether under this
act, the Federal water power act, or otherwise, shall be
upon the express condition and with the express covenant
that the rights of the recipients or holders thereof to
vaters of the river or its tributaries, for the use of
which the same are necessary, convenient, or 1incidental,
and the use of the same shall likewise be subject to and
controlled by said Colorado River Compact."

Saction 18 provides as follows:

"Nothing herein shall be construed as interfering with
such rights as the States now have either to the waters
within their borders or to adopt such policies and enact
such laws as they may deem necessary with respect to the
appropriation, control, and use of waters within their
borders, except as modified by the Colorado River compact
or other interstate agreement."
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Section 19 gives the consent of Congress fo the negotiation
{.xecution of compacts between the basin states supplemental to
ign conformity with the Colorado River Compact, provided that a
wesentative of the United States participates in negotiations.

| specifically stated that no such compact or agreement shall
?.1nd1ng or obligatory upon any of the states unless and until
;hsa been approved by each of the states and by Congress.

' The Boulder Canyon Project Act has been upheld and applied

cases of Arizona v, California, 283 U, S. 323, and Arizona

L California, 298 U, S. 558.
4, California Self-Limitation Act.

Promptly after the passage of the Boulder Canyon Project

jt California enacted 1ts so-called Water Limitation Act2 .

iis provides that when six of the basin states, including Cali-
?«1&, have ratified the compact and consented to waive the pro-
5=ions of Article XI requiring approval by all seven states, and
i?“ the President by proclamation has so declared the '"the State
f;Calirornia as of the date of such proclamation agrees irrevo-
}wly and unconditionally with the United States and for the bene-
;?t of the States of Arizona, Colorado, Nevada, New Mexico, Utah
j- Wyoming as an express covenant and in consideration of the
_fusage of the said 'Boulder Canyon Project Act' that the aggre-
;te annual consumptive use (diversions less returns to the river)
If vater of and from the Colorado River for use in the State of

)alifornia including all uses under contracts made under the pro-

isions of said 'Boulder Canyon Project Act', and all water

g 29. Approved by the Governor March 4, 1929. California
latutes 1929, p. 38.
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gessary for the supply of any rights which may now exist, shall
- exceed four million four hundred thousand acre-feet of the

i rs apportioned to the lower basin states by Compact, plus not
than one-half of any excess or surplus waters unapportioned
:':1d compact, such uses always to be subject to the terms of
compact."”

The State of California has taken the position that by the
ssage of this act it entered into a compact with the United
”29/. During the fight for the ratification of the Mexican
i r Treaty, California asserted that any treaty with Mexico
fch, by requiring the delivery of Colorado River Water to Mex-

%, made unavallable to California the amounts of water specifi-

f y mentioned in the Self Limitation statute (including one-half
ithe surplus) would constitute a breach by the United States of

{ compact and would relieve California from any obligation there>
;-r. Herein lies a possible source of future controversy and/{?y v
figation. In the event future stream flows should be 1inadequate
:aupply the Mexican share and the amounts claimed by California,

At State may seek to nullify its Self Limitation Statute.

5. Boulder Canyon Project Adjustment Act.

31/
The Boulder Canyon Project Ad justment Act was primarily

T*:ued to change the procedure for the disposal of electric
y generated at Boulder Dam so as to accord with the desire

PO er contractees in Southern California to reduce the rate for

: 30. For example see testimony of James H. Howard, attorney
“Metropolitan Water District of Southern California, before

Ate Foreign Relations Committee, Hearings on Mexican Water

&ty, 79th Congress, First Session, Part 3, pp. 860 et seq, and
Alon of attorney Homer Cummings, op. cit. Part 5, pp. 1516 et

31. Approved July 19, 1940, 54 Stat. T7T74.
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fﬁ-r. For some years prior to the passage of the act,
jgpawor interests, both public and privaté, had sought

pﬂ the reduction of the cost of electric energy from the
M project. These proposals were resisted by the other
;'. because the rights of those states were not adequate-
f A in the adjustments proposed by California.
i?Committee of Sixteen considered this problem at several
L A formula for the proposed ad justment was finally

r?u by the States. Extensive hearings were held by Con-
;?canmittaea.

;-adjuatment act changes the basis for determination of
falling water from that of a competitive power rate

@ter to an amortization basis sufficient to return the

(a) Cost of construction, together with interest there-
:int the rate of three per cent per annum (the interest
ifo was reduced from four to three per cent per annum).

;c (v) Operation and maintenance.

(¢) Payment of $300,000 a year each to Arizona and
8vada in lieu of taxes.

(a) Payment of $500,000 a year into the Colorado River
Yelopment fund.

B amortization period expires in 1987. Under the Boulder
':Joct Act the amounts paid within the amortization period
sufficient to include the government investment in the
i.- pProject allocated to flood control, i.e. $25,000,000.
fiAﬂjustment Act the payment of thls sum allocated to

#irol was deferred for repayment without interest after
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: The $500,000 annual payments into the Colorado River
;_1opment fund commenced as of 1938. The first three annual
: a;nts, or a total of $1,500,000, were specified as the cost of
'i stigations for the formulation of a comprehensive plan of
,-1oment of the Colorado River. The annual payments there-
:for, until 1955, were designated for use solely in Colorado,

sw Mexico, Utah and Wyoming for project investigation and con-
ction. Thereafter the amounts arising from the annual pay-
i}'ta into the Development Fund were to be avallable for use in
]1 seven states of the Colorado River Basin for investigation

: construction.

: The Adjustment Act also changed the method of disposing of
_E.otric energy. Under the original act the power and power privi-
“igea were leased to private and public interests in Southern
Ge1ifornia. Under the Adjustment Act the Department of Water and
i--er at Los Angeles became the generating agency for the govern-
‘ment and new contracts were made with the power allottees for the
disposal of the power thus generated.

Section 14 of the Adjustment Act provides that nothing
therein shall be construed as interfering with such rights as the
_ttates now have elther to the waters within thelir borders or to
;Odopt such policiles and enact such laws as they may deem neces-
8ary with respect to the appropriation, control, and use of waters
stithin their borders, except as modifled by the Colorado River

compact or other interstate agreement.
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V.
THE CONTRACTS
1. California Seven Party Agreement of 1931.

Shortly after the enactment of the Boulder Canyon Project

"t and California Self Limitation Act, it became apparent that

Q vas necessary to establish relationships between the varilous
galifornia interests utilizing Colorado River water. After a
iaies of conferences between the various California groups held
}ér e period of nearly a year, an agreement was made on August
8, 1931 which is commonly known as the Seven Party Water Agree-
7:t of 193122{ It provides for priorities among the applicants
nd fixes the quantity of water apportioned to each. The priori-

des are stated in the following summary in order:

1--Palo Verde Irrigation District
104,500 acres.

2--Yuma Project--U. S. Bureau of
Reclamation 25,000 acres.

3(a)--Imperial Irrigation District

and lands under the All-American
. Canal in the Imperial and Coachella
e Valleys.

(b)--Palo Verde Irrigation District
in "Lower Palo Verde Mesa"
16,000 acres.

Total for 1lst, 2nd and 3rd
priorities. . . . a8 6 s w e ¢ 23,850,000 no. P,

4--Metropolitan Water District and
City of Los Angeles . . . . « . «+ « « « 550,000 ac., ft.

{ 32. The agreement is set out in the Metropolitan Water
istrict Contract - see The Hoover Dam Contracts by Wilbur and
%Y, pp. 300-301.
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5(a)--Metropolitan Water District and
City of los Angeles. . . . + « . . .550,000 ac. ft.

(b)--City and County of San Diego . . . .112,000 ac. ft.
6(a)--Imperial Irrigation District and
lands under the All-American Canal
in Imperial and Coachella Valleys.

(v)--Palo Verde Irrigation District in
Lower Palo Verde Mesa, 16,000

BOTO8 o » s % 8 o 5 s s s & & ¢ . 500,000 ac. ft.
Total - . . . - - . L] . . L . Ll . 5’362 ’000 ac. ftt

£ should be noted that the total amount of 5,362,000 acre-feet
i?ided by the Seven Party Water Agreement exceeds the Californila
B- e of 4,400,000 acre-feet of water allocated to the lower ba-
é- by paragraph (a), Article III of the compact in the amount of
p2 , 000 acre~feet.

2. The California Water Contracts.

(a) Contract between the United States and

Metropolitan Water District of Southern

California.
_ This contract was dated April 24, 1930 and was amended on
September 28, 193122/. This was the first of the so-called Cali-
T;rnia water contracts. Article VI, as amended in 1931, provides
i?4t the United States shall from storage available in the Hoover
;;u deliver to the district each year so much water as may be
L;cesaary to supply the district the total quantity in the amounts
t:* with the priorities in accordance with the recommendation of
he chief of the division of water resources of California "sub-
;oct to the availabllity thereof for use in California under the
fglorado River Compact and the Boulder Canyon Project Act."

33. Op. Cit. p. 299 et seq.
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:;e follows the Seven Party Water Agreement of 1931 by which
ere 1s recognized a fourth priority to the Metropolitan Water

.;trict in the amount of 550,000 acre-feet and a fifth priority
;the Metropolitan Water District of 550,000 acre-feet and to
. City of San Diego of 112,000 acre-feet.

This contract is specifically made for permanent service.
}n.:rge of 25¢ per acre foot to the United States is payable
;fing the Boulder Dam cost-repayment period.

Article 16 provides as follows:

"This contract is made upon the express condition
and with the express understanding that all rights
hereunder shall be subject to and controlled by the
Colorado River compact, being the compact or agreement
signed at Santa Fe, N. Mex., Nov. 24, 1922, pursuant
to act of Congress approved Aug. 19, 1921, entitled "An
act to permit a compact or agreement between the States
of Arizona, California, Colorado, Nevada, New Mexico,
Utah, and Wyoming, respecting the disposition and ap-
portionment of the waters of the Colorado River, and
for other purposes,” which compact was approved in
Section 13 (a) of the Boulder Canyon project act."

(b) The All-American Canal Contract.

1 This contract between the United States aﬁd the Imperial
i?rigation District bears date December 1, 1932 . The contract
3--vides for the construction by the United States of the All-
:;rican Canal with a capacity of 15,000 second-feet to Syphon
zﬁiop and 15,000 second-feet to Pilot Knob and 10,000 second-feet
_3:1ow Pilot Knob. It is provided that the ultimate cost shall
xwt exceed $38,500.00 which is repayable by the district in forty
8nnual installments without interest.

Article 14 reserves to the United States the right to

f}enerate powver on the canal at all points down to and including

34. Op. Cit. 305.
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j!on‘Drop. The district, subject to certain contractual provi-
;na, has the privilege of utilizing the remaining power possl-
J-ities along the canal.

Article 16 relates to the delivery of water and follows

he pattern of the Metropolitan Water District Company. Under

the 1931 Agreement the Imperial Irrigation District has a third
f-ority for 3,850,000 acre feet per annum and together with the
flo Verde District a sixth priority for 300,000 acre-feet per
?waum.

: Article 29 makes the agreement subject to the Colorado
jiver Compact in language identical with that of Article 16 of
.ie Metropolitan Water District Compact.

; 3. The Arizona Contract.

A contract was made between the Secretary of the Interior
anc the State of Arizona in February, 1944. By acts of its legis-
lative approved by its governor on February 24, 1944, Arizona
-;:tified the Colorado River Compact and the water contract with

‘the Secretary (see Arizona Session Laws 1944,Chap. 4, p. 419 and

The contract provides in its Article 7 for the delivery to
%g izona of a maximum of 2,800,000 acre-feet for irrigation and
-iomestic uses subject to the availability thereof for use in Ari-
r?ona under the provisions of the Colorado River Compact and the
fﬁ-ulder Canyon Project Act. It is provided that the United States
flill also deliver to Arizona one-half of any surplus waters unap-
5;-rtioned by the compact to the extent such water 1s available
;ch use in Arizona. It is further provided that the contract is

éor permanent service except that one-half of the surplus is
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;;ubject to the Colorado River Compact relative to apportionment
" on and after October 1, 1963.
By the contract Arizona recognizes the right of the United

‘Btates and agencies of California to contract for Colorado River
f§Vater "provided that the aggregate of all such deliveries and
f?usaa in California from the Colorado River shall not exceed the
" limitation of such uses in that state required by the provisions
!of the Boulder Canyon Project Act and agreed to by the State of
-”Qalifornia by an act of its Legislature (Chapter 16, Statutes of
| California of 1929) upon which limitation the State of Arizona
E-expressly relies."

A charge of 50¢ per acre-foot subject to reduction by the
';Secretary is made for water diverted from Lake Mead during the

. Boulder Dam cost-repayment period. For water diverted below
'iBoulder Dam charges as agreed upon are permitted with the proviso
%that such charges shall not exceed 25¢ per acre-foot.

Article 8 of the contract reads thus:

"This contract is made upon the express condition
and with the express covenant that all rights of Ari-
zona, its agencies and water users, to waters of the
Colorado River and its tributaries, and the use of
the same,.shall be subject to and controlled by the
Colorado River Compact signed at Santa Fe, New Mexico,
November 24, 1922, pursuant to the Act of Congress
approved August 19, 1921 (42 Stat. 171), as approved
by the Boulder Canyon Project Act."

4, The Nevada Contract.

. A contract between the United States and the State of Neva-
| da was executed as of March 30, 1942. This provides for the deli-

;very of 100,000 acre-feet of water to Nevada from storage in Lake

TMead subject to the availability thereof under the Boulder Canyon

Project Act and the Colorado River Compact.
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A charge of 50¢ per acre-foot subject to reduction by the
ecretary is imposed. As is true of the other contracts hereto-
;ore noted, the Nevada contract is made upon the express condi-
f¢ion and understanding that it 1s subject to and controlled by

?.e Colorado River Compact.

VI.
MEXICAN WATER TREATY OF 1904}

Controversies between the United States and Mexico over
'itha three border streams, that 1s, Colorado and Tijuana Rivers
;and the Rio Grande were finally settled in a treaty signed by
H?representatives of the two nations at Washington on February 3,
{.19uu . This treaty was ratified by the United States Senate
iion April 18, 1945 and by the Mexican Senate September 27, 1945.
| Article 2‘of the treaty entrusts the general administra-
31 tion thereof to the International Boundary and Water Commission
 { which 1s designated to be the successor of the International
i{ Boundary Commission created by a convention of the two countries
® of March 1, 1889.

The treaty was the result of many years of negotiation.
The United States desired the construction on the Rio Grande of
works for water storage and flood control to protect the rich
agricultural developments in the lower Rio Grande Valley. Such
- Works necessitated main stream storage and could not be construct-
ed without a treaty with Mexico as the Rio Grande is the inter-

national boundary. In 1924 Congress by statute authorized the

35. ©See Executive (a) and Executive (h), 79th Congress
lst Session, Treaty Series 994.
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;gppointment of commissioners for cooperativé study with Mexico
-ﬁinexico refused to proceed with the study unless the Colorado
River was considered. Accordingly, Congress by an act approved
March 3, 1927 amended the law to include the Colorado River .

' Thereafter representatives of the two countries met but could not
agree. Negotiations were resumed in 1938. The International
Boundary Commission held meetings with the Committee of Sixteen,
;representing the seven Colorado River basin states to discuss
?treaty terms. In April 1943 a formula to be used in the negotia-
‘=ftion of the treaty was approved by all the basin states except

; ?Galifornia and Nevada. The allotment of water eventually made by
.;the treaty is within this formula.

' Part III of the treaty, Articles 10 to 15, concerns the
Eﬁolorado River. Under the terms of Article 10, Mexico was al-

; otted a guaranteed annual quantity of 1,500,000 acre-feet of the
{*olorado from any and all sources with the delivery to be made in

-

‘accordance with Article 15. When, as determined by the United
fw ates section of the Commission, there 1s a surplus of water in
fbha river, the United States undertakes to deliver 1,700,000 acre-
ifeet annually, but Mexico has no right to any annual quantity in
8xcess of 1,500,000 acre-feet.

In the event of extraordinary drought or serious accident
i” the irrigation system in the United States making it difficult
. the United States to deliver the guaranteed quantity of
?1500,000 acre-feet, the water allotted to Mexico shall be reduced
il the same proportion that consumptive uses in the United States

Pe reduced.

36. S. 2298, Public 118, 68th Congress, 43 Stat. 118.
37. Public Resolution No. 62, 69th Congress, 44 Stat.l043.
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Article 11 defines the places of delivery of water allotted
pxico. From the time Davis Dam is put in operation until
;}the United States shall deliver "wherever such wvaters may

lve in the limitrophe section of the river" 1,000,000 acre-

; annually, and thereafter 1,125,000 acre-feet annually, pro-
i. that if the main Mexican diversion structure 1s located

ely in Mexico not to exceed 25,000 acre-feet annually may be
‘;vered at a mutually agreed point near San Luis, Sonora, and

® quantities deliverable in the limitrophe section reduced by
Lt amount. Also from the time Davis Dam is put into operation
4 until 1980, the United States shall deliver 500,000 acre-feet
hually and thereafter 375,000 acre-feet annually by means of the
l-American Canal and the Pilot Knob Wasteway.

Article 12 relates to construction of certain works.

xXlco shall construct at its expense a main diversion dam and

t protective works as are necessary in the opinion of the Com-
T:sion to protect United States lands from flood and seepage
mage. The United States agrees to construct the Davis Dam, a

t of the capacity of which is to be used for the fulfillment
;f the Treaty provisions. The United States further agrees to
?1natruct or acquire and operate and maintain at Mexico's expense
the works necessary for the conveyance of water allotted to Mexi-
Q- to the international boundary. These include the works neces-
Bary to convey water from the Pilot Knob Wasteway to the boundary
and those necessary to carry water to the boundary near San Luis,
5j-nora, if such delivery is mutually agreed upon. The Commission
{;n the limitrophe section of the river and each Section within
'ita own country are required to construct, operate and maintain
Bppropriate stream gaging stations.
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Article 13 concerns flood control between Imperial Dam and
t¢he Gulf of California with provision made for the construction of
guch works as may be recommended by the Commission and approved
by the two governments.

Article 14 requires Mexico to pay such proportion of the
actual construction cost of Imperial Dam and the Imperial Dam-
Pilot Knob Section of the All-American Canal as may be determined
by the two governments and a portion of the annual cost of opera-
tion and maintenance based on a proportionate amount of water
delivered annually through such facilities for use in each of the
two countries. In the event a power plant i1s constructed at
Pilot Knob, and revenues from electric power generation after the
full amortization therefrom of the cost of the plant become avail
able for the amortization of part or all of the cost of Imperial
Dam and the Imperial Dam-Pilot Knob Section of the All-American
Canal, the Mexican obligation to pay part of the cost of such
facilities shall be reduced proportionately.

Article 15 relates to technical details governing water
deliveries to Mexico.

Ratification of the treaty was opposed by California and
Nevada. The other Colorado River basin states and Texas actively
supported its ratification. Hearings before the Senate Foreign
Relations Committee lasted many weeks. When the matter finally
came to vote in the Senate, the tally was 76 votes for ratifica-
tion and 10 against
Since the ratification of the treaty California has contl-

nued to condemn the treaty and has sought to prevent its actual

~38. Cong. Record - Senate, Apr. 18, 1945, p. 3547.
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"ation. At each succeeding session of Congress, bills have
?n introduced which would in effect nullify the freaty. These
J s have been strenuously resisted by Texas and all Colorado
lgr Basin states except California and Nevada.

An interdepartmental agreement has been made defining the
fuctions of the International Boundary and Water Commission and
§o Bureau of Reclamation relative to the responsibilities and
_?1gationa of each in carrying out treaty terms. Such agreement
: serving to bring about the desired cooperation between these

p agencies.

VII
RIVER BASIN COMMITTEES

1. Interstate conferences prior to 1938.

Efforts to obtain mutual understanding and cooperation
_iva resulted in many meetings of representatives of the Colorado
; ver basin states. These have consisted of meetings of water
;-ers, of state officials, and of Congressional delegations. To
?-great extent an appreciation of common problems has resulted
from these conferences. They have definitely aided in the devel-
ffpment of the river.

The Colorado River Compact had its real start in a meeting
ir the representatives of the governors of western stateszg/.
Following the signing of the compact, conferences were
;eld for consideration of the problem growing out of the fallure
;f Arizona to ratify and of the question of federal legislation.
%"-ng such conferences was one held in Denver in August, 1927.
After the passage of the Boulder Canyon Project Act there
Were discussions of a division between the Upper Basin states of

olo. River Report, p. 60.
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ihater allocated to them by the compact. Meetings were held
-i.rbcember, 1929, to August, 1930. Colorado then offered to
gept 4,600,000 acre-feet as 1ts equitable share. These discus-
: g were finally cut off by the refusal of the State of Utah to
ie any definite commitments.
4 In connection with these latter meetings 1t should be
ig-ted out that many individuals from various states opposed any
%portionment at that time between the Upper Basin States. Their
E.ughx was that 1f development were permitted to progress in the
f}par Basin in an orderly and natural manner the pattern would be
-fitablished for an eventual apportionment.

Basin meetings prior to 1938 were of an informal nature.
o attempt was made to create an organization with officers and
records. The desirability of such an organization was apparent

‘to the leaders of several of the states.

2. The Committees of Fourteen and Sixteen.

After preliminary discussions in Phoenix, Arizona, and
Green River, Wyoming, in 1938 and after a conference of represen-
5 tatives of Colorado, New Mexico, Utah, and Wyoming, a permanent
Seven State Organization was set up at a meeting held in Yellow-
stone Park, August 1 and 2, 1938. 1In attendance were men from

f all the basin states. Colorado was represented by Governor Am-

mons, Attorney-General Rogers, Clifford H. Stone, Director of the
Colorado Water Conservation Board, C. L. Patterson, R. J. Tipton,
Judge John B. O'Rourke, Hume Whité and A. W. McHendrie.

Formal organlzation was completed at a conference held in
Salt Lake City on October 6 and 7, 1938. At this meeting the of-

ficial Colorado delegates were Attorney-General Byron Rogers, and



rector of Colorado Water Conservation Board Clifford H. Stone.
E;ge Stone was elected permanent Chairman of the committee and
wover Giles of Utah was elected permanent secretary. No formal
laws or other organizational agreements or procedures were
‘ .pted. The primary concern of the conference was the study of
{,plan for the comprehensive development of the Colorado River
fvsin. Consideration was glven to the Mexican situation and to
the Arizona proposal for the construction of the Bridge Canyon
ject.

At subsequent meetings the plan of organization took more
definite shape. Two committees were recognized. One, known as
;ha Committee of Fourteen, consisted of two representatives of
.igch state and was concerned with water problems. The other be-
e known as the Committee of Sixteen and consisted of the mem-
f};ra of the Committee of Fourteen plus two members designated by
i@hﬂ power interests who contracted for the purchase of power
féonerated at Boulder Dam. The Committee of Sixteen considered
fgnwer as well as water problems. In 1941 Frank Delaney of Glen-
1&?006 Springs was designated by the Colorado governor to succeed
iﬁyron Rogers as one of the Colorado members on the two committees.
;lJudge Stone was chairman and Grover Giles was secretary of each
}'committee. Many of the meetings were joint meetings of the two
ﬂcommittees.

One of the fundamental i1deas behind the organization of

- the Committees of Fourteen and Sixteen was that by a frank mutual
;.exchange of plans for basin development coordinated action could
; be secured which would have political weight with the national

ffcongress.
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Ma jor accomplishments of these committﬁe§ were the passage
0
the Boulder Canyon Project Adjustment Act  and the ratifi-

pation of the Colorado River compact by the State of Arizona.

?; At the committee meetings there was an exchange of infor-
pation as to the plans of each state for development of projects
dependent upon Colorado River water. A constant pressure was ex-
_;rted on the Bureau of Reclamation for the completion of a com-
:,.ehensive report on the Colorado River authorized under Section
35 of the Boulder Canyon Project Act. Some progress was made in
?essening the jealousies, fears and suspicions that had impeded
Anterstate cooperation.

ﬁ The first serious division in the committees occurred at a
meeting held in Santa Fe, New Mexico, on April 14-16, 1943, at

W ch representatives of the International Boundary Commission
}ﬁiacuased with theCommittees the negotiations with Mexico for a
Etreaty affecting the Colorado River and the Rio Grande. A for-
‘mula was adopted for the division of Colorado River water between
‘the United States and Mexico. This formula was to advise the
‘United States representatives as to the allocation of water be-
1tween the two countries. A resolution was presented relative to
jthe retention of federal control over certain facilities to be
used in making water deliveries to Mexico. California vigorously
}eaisted both the formula and the resolution. The only state
ihich gave any support to California was Nevada. At the same meet-
:ang another subject, that of the Arizona water contract, was

raised. This also aroused California protests.

40. Act of July 17, 1940, 54 Stat. 7T74.
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At subsequent meetings the split between California and

he other states over the Mexican situation and the Arizona con-
tract became wider. Fundamental differences, which for several
fuars had been minimized, again were brought forth. California
rud by then obtained a major portion of its development. It held
;.ter contracts with the Secretary which covered not only its
:ﬁull allotment of 4,400,000 acre-feet under the Boulder Canyon
i ject Act but also 962,000 acre-feet of surplus which under the
j ompact was not subject to division until 1963. The fundamental
California purpose was to protect this development and these con-
; racts.
The other states, which had lagged behind California in
iuevelopment, wished to have removed as many obstacles as possible.
Qhﬁy deemed 1t highly desirable to secure ratification of the
compact by Arizona so that such compact might really constitute
‘the basic law of the river and not be the subject of future con-
i troversy with a state outside of the fold. Until Arizona rati-
;tied the compact there was the danger that Arizona would assert
;appropriation rights against the other basin states. Ratifica-
' tion by Arizona required a water contract with the Secretary of
| the same general type as had been entered into with the Califor-
:nia interests. California opposed the execution of the Arizona
‘contract. One of the primary differences involved the California
denial of the Arizona claim that under the compact the so-called
III (b) water represented Gila River water to be used in Arizona
for the benefit of that State.

Except for California and Nevada the basin states favored
& treaty with Mexico. Their theory was that until the extent of

the Mexican right was defined, there could be no comprehensive
- W3 o



{yelopment of the river in the United States because the amount
 water avallable for use in the United States would be unknown.
ifornia, relying on its water contracts and development, had
l such incentive. A definition of the Mexican share might cast
pubt on the avallability of water to satisfy its contracts, be-
guse the Mexican share, under the compact, is to be satisfied
: st out of surplus and the California contracts cover 962,000
sre-feet of surplus water. Obviously, the ratification of the
;reaty would remove an objection theretofore existing to the con-
3truction of major water use projects in the other states.
Over the objections of California the Arizona contract was
;.gned by the Secretary. Arizona by legislative act became a
‘signatory to the compact.
| In the prolonged hearings before the Senate Foreign Rela-
aiona Committee California vigorously opposed the ratification of
‘the Mexican treaty. The many controversies that developed during
'such hearings served to accentuate the breach between California
;.-- all the other Colorado River Basin states except Nevada, which
1consistently over the years has been aligned with California on
;Golorado River matters.
: A meeting of the Committees of Fourteen and Sixteen was
iealled for July 29, 1946 at Salt Lake City. California declined
‘to send representatives and gave formal notice of withdrawal from
:the committees. The power allottees, who commonly acted together
i?ith California, joined in this action. This brought an end to
?the Committees of Fourteen and Sixteen.

3. The Colorado River Basin States Committee.

The representatives of the states meeting at Salt Lake City
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July 29, 1946, considered it advisable to form a new organi-
1on to take the place of the Committees of Fourteen and Six-
f. Accordingly, at that time they set up the Colorado River
in States Committee with Judge Stone of Colorado as Chairman.
fornia was invited to join but declined to do so. Nevada
iticipated in the organizational meeting but thereafter with-
from membership in the Committee. No meeting has been held
;e July, 1946. Another meeting is planned for the summer of
The Colorado River Pasin States Committee at its first
?ing considered a presentation by representatives of the

;:u of Reclamation of the Bureau's Colorado River Report.

¥ of the states presented comments on the report. No joint
don on the report was taken.

4, The Colorado River Water Users Association.

This organization was set up during the controversy over

L Mexican water treaty. It asserts that 1t represents the

al water users in the basin. Members are not designated by
e officilals. The assoclation has held at least three meet-
No official of the state of Colorado and no person desig-
:d by an official of the State of Colorado has participated in
meeting of this association. Former Governor Vivian declined
fﬁ itation from officers of the association to participate in
”activities, saying that until so requested by Colorado water
L he would take no action in regard to the association. Ex-
for California, the claim of the association that it repre-

the water users of the Colorado River Basin may well be ques-

[ <



There 1s suspicion that this assoclation was promoted by
jalifornia interests with a view of esteblishing a basin organi-
2ation which would be more friendly to California views than were
he Committess of Fourteen and Sixteen. It is fair comment that
xcept for California and Nevada those active in the Colorado
T'ver Water Users Association are persons who have not been en-
zirely in accord with the official position taken by their res-
ﬂ;ctive states in Colorado River matters. In other words they
spresent dissident factions.

5. The Six States Committee.

This organization was set up to support the ratificatlon
lof the Mexican treaty. The first meeting was held at Santa Fe,
New Mexico, on July 6-9, 194%. The committee was composed of
f;epresentativea of the States of Arizona, Colorado, New Mexico,
Utah, Texas, and Wyoming. Judge Stone of Colorado was chairman.
Under the direction of the committee vigorous action was
:taken to secure the ratification of the water treaty. Engineer-
jing and legal material was prepared and presented to the Senate
?Foreign Relations Committee. In some measure, at least, as a
jresult of this work the Senate ratified the treaty by an over-

. vhelming vote.

Since approval of the treaty, the committee has been in-
~active. Representatives of the member states have continued in
' an informal way to oppose attempts to nullify the treaty through
- legislation. Such attempts have all been instigated by Califor-

- nia.
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VIIE,
THE BUREAU OF RECLAMATION REPORT ON THE COLORADO RIVER
1. Legal Background of the Report.

At the time of the execution of the Colorado River Compact
it wvas recognized that much investigational work would have to be
;one before there could be any comprehensive plan for the utili-
I%Ation of the water of the river. The lack of knowledge of the

; practicability and feasibility of water use projects required
that the only division of water in that compact be between the
'7it“° basins. Information was not available for any more specific

' givision, at least so far as the Upper Basin states were concerned.

The rapld progress of the California interests made the

é__representatives of the other states alive to the necessity for an

E;pbjective study of the water use possibilities in the basin. To

E?this end there was 1ncorporited into the Boulder Canyon Pro ject
Act the following provision .

"The Secretary of the Interior is authorized and
directed to make investigation and public reports of
the feasibility of projects for irrigation, generation
of electric power, and other purposes in the States of
Arizona, Nevada, Colorado, New Mexico, Utah, and Wyo-
ming for the purpose of making such information avail-
able to sald States and to the Congress, and of formu-
lating a comprehensive scheme of control and improve-
ment and utilization of the water of the Colorado
River and its tributaries. The sum of $250,000 is
hereby authorized to be appropriated from said Colo-
rado River Dam fund, created by section 2 of this
act, for such purpose."

42/

The Boulder Canyon Project Adjustment Act establishes
the "Colorado River Development Fund" to which $500,000 a year is

to be transferred from the Colorado River Dam fund for the perilod

617.

41. Sec. 15, Act of Dec. 31, 1928, 45 Stat. 1057, 43 USCA
42, Act of July 19, 1940, 54 Stat. TTL.
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11087 inclusive. Section 1 (d) provides for the use of this
éin the following manner:

"Receipts of the Colorado River Development Fund
for the years of operation ending in 1938, 1939, and
19040***are guthorized to be appropriated only for the
continuation and extension, under the direction of
the Secretary, of studies and investigations by the
Bureau of Reclamation for the formulation of & compre-
hensive plan for the utilization of waters of the Colo-
rado River system for irrigation, electrical power, and
other purposes, in the States of the upper division and
the States of the lower division, including studies of
quantity and quality of water and other relevant fac-
tors. The next such receipts up to and including the
recelpts for the year of operation ending in 1955 are
authorized to be appropriated only for and equitably
distributed among the four States of the upper divi-
sion. Such recelpts for the years of operation ending
in 1956 to 1987, inclusive, are authorized to be appro-
priated only for the investigation and construction of
projects for such utilization in and equitably distri-
buted among the States of the upper division and the
States of the lower division. *** Such projects shall
be only such as are found by the Secretary to be physi-
cally feasible, economically justified, and consistent
with such formulation of a comprehensive plan. Nothing
in this Act shall be construed so as to prevent the
authorization and construction of any such projects
prior to the completion of sald plan of comprehensive
development; nor shall this Act be construed as affect-
ing the right of any State to proceed independently of
this Act or its provisions with the investigation or
construction of any project or projects.”

Funds so authorized by the Boulder Canyon Project Adjust-
:nt Act are available for expenditure only when approprlated by
5;ress. Questions have been raised, principally by New Mexico,
F-to the equitable distribution of these investigational funds
f'ng the States.

43/
Section 9 of the Reclamation Project Act of 1939 pro-

ffll be made until the Secretary has made a report on feasiblllty,

Act of Aug. 4, 1939, 53 Stat. 1187, 43 USCA 485,
T
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sost, and repayability of the project.

Atteﬂtion is also directed to Section 1 of the 1944 Flood
5

=1.ntrol Act which requires the Secretary of the Interior in

'.;king investigations of and reports on works for irrigation and
ther purposes to submit a copy of his proposed report to the
state or states in which the works or any part thereof are pro-
insed to be located. Such submission is to the governor of the
?:tate or ﬁgch official or agency of the state as the governor may
fdesignate . Sec. 1 (a) reads in part thus:

"Such plans, proposals, or reports and related
investigations shall be made to the end, among other
things, of facilitating the coordination of plans
for the construction and operation of the proposed
works with other plans involving the waters which
would be used or controlled by such proposed works.

A state has ninety days from the date of receipt of a pro-
‘posed report to submit to the Secretary its written views and
?ecommendations. The report may then be submitted to Congress
qut 1t must be accompanied by the statement of the views and re-
‘commendations of the State.

Sec. 1 (d) in part thus:

"In the event a submission of views and recom-
mendations, made by an affected state***, sets forth
objections to the plans or proposals covered by the

report * * *, the proposed works shall not be deemed
authorized except upon approval by an Act of Congress."

2. Brief Analysis of Report.

The Report was submitted on March 22, 1946, to the Com-

iissioner, Bureau of Reclamation by the directors of Regions III

44, Legislation is pending before the present Congress
40r the amendment of Sec. 9.

' 45, Act of December 22, 1944, 58 Stat. 887.

, 46. 1In Colorado the Colorado Water Conservation Board has
been designated by the Governor as the Agency to receive and com-
ent upon such reports.

. .
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IV of the Bureau of Reclamation . Regions V and VII which

;1ude portions of Colorado east of the continental divide and
_?which water may.be exported from the Colorado River basin did
L participate i1n the report.

The letter of the Acting Commissioner to the Secretary
\ted June 6, 1946, and approved by the Acting Secretary of the
;erior on June 7, 1946, states_§ that it is "a comprehensive
;bort on the development of the water resources of the Colorado
;#er Basin for irrigation, power production, flood and silt con-
5;1, and other beneficial uses in the States of Arizona, Cali-

ﬁ nia, Colorado, Nevada, New Mexico, Utah, and Wyoming." The
;iing Commissioner points out that there is not enough water for
ﬁ 1l expansion of existing projects and are potential projects
;tlined in the report and hence "the formulation of an ultimate
jlan of river development **¥will require selection from among
pe'possibilities for expanding existing or authorized projects

"

88 well as from among the potential new projects.'
i

ttention is directed to the following excerpts from the letter:

'  Particular

"Before such a selection for ultimate development
can be made it will be necessary that, within the limits
of the general allocation of water between upper basin
and lower basin States set out in the Colorado River
Compact, the Colorado River Basin States agree on sub-
allocations of water to the individual states.

*¥%¥ I hope that the Colorado River Basin States
will recommend for construction, as the next stage of
development, projects for which the stream flow deple-
tions will assuredly fall within the ultimate alloca-
tion of Colorado River water which may be made to the
individual States. I hope that the States of the Colo-
rado River Basin will agree on suballocations of water

7. A1l references to this report are to the printed edi-
As originally submitted the report was in mimeograrphed

48. Colo. River Report, p. 3.
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within the limits of general allocations made by the Colo-
rado River Compact."

In both the Acting Commissioner's letter and the Regional
§ectors report theﬁe are listed 134 potential projects in the
lorado River Basin . The Regilonal Directors refer to such

| 50/
st as "the inventory of potential projects for development

? the water resources of the Colorado River Basin,"

and say

ese within-basin potential projects considered as a group in-

Hcate 1n general the ultimate potentialities of future develop-

ent . "

An analysis discloses that the 134 projects would include

36 reservoirs with an aggregate capacity of 51,493,850 acre-feet
nd 38 pover plants with a total installed capacity of 3,648,000

dlowatts, generating 19.4 billion kilowatt hours of energy per

With respect to economic justification of the projects as

?1ated, the following/statement 1s contained in the letter of the
i 21
Acting Commissioner

"Estimates of the annual benefits from construc-
tion of the above potential projects have been made
for illustrative purposes to show the probable econo-
mic justification of the ultimate comprehensive
development. On the basis of average annual benefits
and annual costs based on current prices the ratio of
benefits to costs 1is approximately 1.00 to 1.00, which
is a conservative estimate."

In the report estimates of capital costs of the indivi-
ffual projects are presented but estimates of annual costs and
analyses as to economic justification are presented only for the

oup as a whole.

- 49. Exportation projects such as the Blue-South Platte
‘and Gunnison-Arkansas are not included.

4 50. Op. Cit, p. 14,

5. 'Op, Cit. p. 5.
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Among the conclusio?; gstated in the Regional Directors
22
are the following

"68. There is not enough water available in the
Colorado River system for full expansion of existing
and authorized projects and for all potential projects
outlined in the report, including the new possibilities
for exporting water to adjacent water sheds. The need
for a determination of the rights of the respective
States to deplete the flow of the Colorado River con-
sistent with the Colorado River Compact and its asso-
ciated documents therefore is most pressing.”

The recommendations of the Regional Directors, concurred
the Acting Commissioner are 5

"70. The following recommendations are made in
view of the fact that there is not enough water avail-
able in the Colorado River system to permit construc-
tion of all the potential projects outlined in the
report and for full expansion of existing and author-
ized projects, and that there has not been a final
determination of the respective rights of the Colorado
giver Basin States to deplete the flow of the Colorado

iver:

(1) That the States of the Colorado River Basin
acting separately or jointly, recommend for
construction, as the next stage of development,
a group of projects, the stream-flow depletions
of which will assuredly fall within ultimate
allocations of Colorado River Water which may
be made to the individual States.

(2) That the States of the Colorado River Basin
determine thelr respective rights to deplete the
flow of the Colorado River consistent with the
Colorado River Compact.

(3) That additional investigations, summarized
below, and appropriations to the Department of
the Interior for use by the various agencies
within that Department for these investigations
be approved.

(a) The Bureau of Reclamation to continue and
expand its detailed investigations of potential
projects within the States of the Colorado River
Basin to obtain adequate information by which the
Department of the Interior in cooperation with

52. Op. Cit. p. 21.
53. 0Op. Cit. pp. 3, 21.
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the basin States can formulate a comprehensive
plan for use of all the water resources of the
basin and select and recommend projects for
successive stages of development.

(b) The Geological Survey, National Park
service, Fish and Wildlife Service, Grazing
Service, Bureau of Mines, Office of Indian
Affairs, and General Land Office to initiate
or continue to conduct such investigations
and studles as required by the Secretary of
the Interior to formulate and carry out the
comprehensive plan."

The report contains a mass of "substantiating material."
ﬁotential projects are considered under the heading "Using
”i Water." The Upper Basin is separated into three divisions,
"u: the Green, the Grand, and the San Juan. The Lower Basin is
?yated under four divisions, viz: the Little Colorado, the
?ﬁgin, the Boulder, and the Gils.
The following tables summarize the information for the

'w:r Basin:
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Present Irrigated areas in the Upper Basin

Acres irrigated

Division
Arizona Colorado New Mexico
QBN { o nssssbens | Anpsvea 0N 8T0  vengen -
UPAIA cisessaseaiee s BBRLGTD sanavassns
SRR JUBN: cossvane s 6,000 132,300 38,000
PotaYisiciccons 6,000 802,840 38,000
5%, Table LXX Op. cit. p. 150.

Utah Wyoming Total
229,120 247,540 582,530
B,000 seevaee 572,670
DT3700 " caneenls 214,000 '
M
in
I
274,820 247,540 1,369,200




Present hydroelectric generating capacity in the Upper Basin

Present installed capacity (kilowatts)

Division
Arizona  Colorado New Mexico Utah Wyoming Total
Green.-.oouo.-conlou L 200 LRI I I 2,050 150 2,400
Gl"and..........-.... CRC R 1"9’667 CRC I A 50 ..... . 49,717
San Juan..... ceeevae ceseses 4,650 280 170 cessone 5,100
Total.ecocoeennnn cosnase 54,517 280 2,270 150 57,217

55, Table LXXI Op. cit. p. 151.
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Potential development of water resources in the Upper Basin

Acres to be irrigated Power plants
State and division
New land Furnished Installed Annual firm Estimated
supplemental capacity eneration construction
water (kilowatt- kilowatt- cost
hours) hours )

Arizona: San Juan 18,680 6,000 400,000 2,188,000,000 $65,628,000
Colorado:

OO <s.s 6.5 60500 197,800 30,360 170,500 944,000,000 96,300,000

(2 o s (P 135,300 158,270 88,000 453,000,000 57,232,000

San JUBN. seaesee 110,960 Q%iggo 67,000 264,000,000 69,227,000

Subtotal...... 060 22 5220 2222200 1!661!000!000 222 000

New Mexico: San Juan ‘?3??333’ 15,100 0 0 73,%52,000
Utah:

OPe8N: . isossiss 150,520 145,010 288,000 1,579,000,000 116,500,000

[ TV [ p— 88,700 1,950 200,000 1,141,000,000 80,97 ,000

San JUsN.s cesees 12,560 14,200 498,000 2,663,000,000 150,298,000

Subtotal...... 251,780 161,160 2 !000 222 2,000,000 241!112!000

Wyoming: Green...... - 291,330 95,360 1,500 9,000,000 7,100,000
TransmiSSi.ongrid--c LR R a % 4 8 8 aa» ‘—.-l.l.l. L L O L B 10000 000

Pot8le,ccsessses 1,250,810 504,170 1,715,000 9,241,000,000 930,142,000

56. Table LXXII Op. cit. p. 151.
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Present and potential stream depletion in Upper Basin

Estimated average annual depletion (acre-feet)

Existing or authorized projects

Present depletion Future increase

Potential projects

Total
Consumed Consumed Consumed ultimate
in basin Exported in basin Exported in basin Exported depletion
Arizona: San Juan... 10,200 0 0 0 39,000 0 49,200
Colorado:
Green.cceessossss 115,000 0 0 0 324,000 75,000 514,000
Grand....... e.e.. T76,000 98,300 65,000 421,000 295,000 1,492,000 3,147,300
San JuN...cceee.. 238,000 4,000 0 21,000 251,000 85,000 000
Subtotal.......1,129,000 102,300 65,000 L%2,000 Blo!ooo 1!62 gooo H,ego;zﬁﬁ
New Mexico: San Juan 63,5400 0 0 0 50,000 0 518,400
Utah:
GreeN.....scc0-050 358,000 81,500 0 32,000 264,000 975,700 1,711,200
Grard .. ee0 600000 13,000 0 0 0 186,000 0 199,000
San Juan.....ses. 63,000 0 0 0 30,000 7,000 100,400
Subtotal......._ 434,400 81,500 0 _32,000 480,000 82,700 2,010,600
Wyoming: Green..... 374,000 0 17,000 0 589,00 7,000 957,000
Evaporation from '
power reservoirs. ....... A calna s s Sonales 831,000 e 831,000
Reserved for pas-
ture irrigation.._ ...... sadsnas  neses . .t 500,000 _c.cccs 00,000
Total 2,016, 000 183,800 82,000 u7h 000 3,659,000 2,721,7C0 9;%?6,500
57. Table LXXIII Op.cit. p. 151.
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In connection with the last table attention 1s directed to

the summary of potential export diversions from the Grand Divi-
! 8

Potential Export Diversions from the Grand division;

: Estimated Average
3 : annual amount
Exporting Stream : Importing basin : available for
: : export (acre-feet)

E Colorado River above : South Platte : 500,000
Gunnison River : :

Do = = = = =« - - Arkansas 2 139,000

Gunnison River - - - : Do : 840,000

Do = = = = =« - : Rio Grande : 13,000

Total = = = = = = = = = « =« = = = = = 1,492,000

l. For use in Colorado outside Colorado River Basin.

58. Table L1IV. Op. Cit. p. 138
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89/
Similar tables are presented for the Lower Basin .

They show among other things a total ultimate depletion in the
Lower Basin of 11,060,700 acre-feet.

It is stated in the report that the 134 projects would
‘furnish an irrigation supply for 1,533,960 acres of new land and
'a supplemental supply for 1,122,270 acres of presently irrigated
. lands. Of these projects, 100 are listed under "Upper Basin',
with an estimated total cost of $1,216,227,200, and 34 are

| 1isted under "%ower Basin" with an estimated aggregate cost of
$1,701,120,000—g/.

The report is an impressive indication of the tremendous
amount of investigational work which must be done in order to
plan the development of a great river system. It is unfortunate
that as yet sufficlent work has not been done to make available
complete Information as to the engineering and economic feasibi-
1lity of particular projects. The report must be considered as
an inventory of projects, not as a comprehensive plan of develop-
ment. The report contains inconsistencies. Some of its assump-
tions and conclusions are unsound. These will be considered
briefly in a discussion of the views and recommendations of the
States. ‘

Upon the submission by the Bureau of the report to the
States in accordance with Section 1 of the 1944 Flood Control
Act, individual, not joint, comments were made by the respective

states. Of such comments only those of California and Colorado

are reviewed herein.

59, Tables CXIV-CXVII, Op. Cit. pp. 183-184.
60. Op. cit. pp. 5, 15.
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3. Comments on Report by State of Colorado

The Colorado Water Conservation Board was designated by

i Governor to submit the views and recommendations of the State
'Ecolorado on the Report. The Colorado comments 'were trans-
Tfted to the Secretary of the Interior on December 17, 1946.

? The Colorado officilals submitted the following summary of
:e views and recommendations of the State:

"l. The Report improperly treats the Upper Basin
differently from the Lower Basin in the followlng parti-
culars:

"(a) It includes areas located outside the natural
basin of the river but within the states of the Lower
Basin which are now or shall hereafter be beneficially
served by water diverted from the Colorado River System
and at the same time excludes similar areas in states of
the Upper Basin;

"(b) It ignores the allocations of water made by the
Colorado River Compact, the provisions of the Boulder Can-
yon Project Act and the California Self-Limitation Act,
and contemplates increased uses of water by existing pro-
jects and additional uses of water by projects yet to be
constructed, contrary to the provisions of the Compact and
the above mentioned statutes;

"(c) In estimating available water supplies and de-
pletions 1t utilizes methods in the Lower Basin which
differ from those applied to the Upper Basin.

"2, By failing to interpret and construe the con-
tracts between the Secretary of the Interior and the states
and water users of the Lower Basin for the delivery of
wvater from Lake Mead, the Report engenders further inter-
state controversy in that:

"(a) It endeavors to impose upon the states the bur-
den of interpreting, construing and applying these con-
tracts;

"(b) It fails to disclose that any 'Surplus' water
| delivered to California water users under these contracts
: 1s not firm water since surplus water as defined under the
E Compact may not be apportioned between the two basins by
: interstate compact before 1963;

| "(c) It fails to disclose that the aggregate amounts

of water for delivery to the states and water users of the
Lower Basin from Lake Mead under the contracts are incon-

sistent with the allocations of water made to the Lower

_59_
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Basin by the Colorado River Compact, because in the con-
tracts with Arizona and Nevada recognition is made of re-
servoir and channel conveyance losses while in contracts
with California water users such losses are ignored.

"3. The Report is inconsistent in that water supplies
for existing and potential projects for the diversion of
water from the natural basin of the Colorado River for use
in other basins in Colorado are estimated as sums or totals
from one basin to another, whereas in other states of the
Upper Basin the estimates include descriptions of indivi-
dual pro jects.

"4, The Report is misleading and inconsistent in that
it 1lists individual projects and presents estimates of con-
struction costs, benefits to the Nation, and collectible
revenues based upon the assumption that all of such pro-
jects will be constructed and operated to the limits of
their ultimate capacities. At the same time the Report
concludes that inadequate water supplies will prohibit the
construction of some of these projects. Thus in the total
figures for costs, returns and benefits, consideration is
given to pro jects which cannot be constructed.

"5. The Report is unsound in that it fails to give
consideration to the desirability and feasibility of indi-
vidual projects and thus fails to furnish any true and
usable guide for a development program.

"6. The Report is unsound in that it attempts to
present a comprehensive development plan, but ignores the
elementary fact that the desired orderly development will
result from the construction from time to time of indivi-
dual projects which upon full and complete investigation
prove to be feasible, justified and needed and which will
be desired by local beneficlaries after their repayment
obligations are known.

"7. The Report is unsound in recommending that all
seven of the states of the Colorado River Basin jointly
agree upon a determination of their respective rights to
deplete the flow of the Colorado River before major devel-
opment may proceed. The Colorado River Compact apportions
water between the Upper Basin and the Lower Basin. Nei-
ther basin is concerned with the apportionment between
states of the share allocated to the other basin and nei-
ther basin should be restricted or delayed in its develop-
ment by the failure of the other basin states to divide
the water apportioned to that basin by the Colorado River
Compact. Colorado recognizes the desirability of an allo-
cation of water to the individual states comprising the Up-
per Basin. While it 1s true that compact negotiations are
in progress among the states of the Upper Basin and that
the construction of additional major projects should await
allocation of water to the states, there are projects which

- 60 =



will assuredly use water falling well within the equitable
share of the state where located and which should not be
made to awalt any final allocation of water.

"8. The Report i1s unsound in implying that each in-
dividual state should allocate water to specific projects
within such state. Colorado adheres to the appropriation
doctrine of water law and thereunder water users are en-
titled to water in accordance with the priority of their
individual appropriations. Any change in such system in
Colorado will require a constitutional amendment.

"9. The Report is unsound in that i1t recommends that
the states approve projects for the so-called initial stage
of development without there being available at the same
time adequate data and information for the determination
of the desirability, economic feasibillity or probability
of authorization and construction of individual projects.
Only in instances where detailed investigations are com-
pleted and individual project reports are available can
there be a worthwhile selection of any projects.

"10. The Report 1s unsound in that it contemplates a
general group authorization of projects for construction 2
rather than a specific authorization of individual pro jects.
In response to the request in the_report that the states
ist for immediate construction projects, the stream depletion
'rom which would assuredly fall within the share of the state,
'6lorado listed the following projects:

(a) Paonia

(b) Pine River Extension

(¢) La Plata

(d) Florida

(e) Dolores

(f) siit

(g) Collbran

(h) Little Snake

Colorado further requested the prompt investigation of four
8pecific projects recommended by the Southwestern Water Conserva-

ltion District.
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Colorado recommended that the report in its present form
buld not be submitted to Congress.
4, Comments on Report by State of California.

In California the Governor referred the report to the Divi-
lon of Water Resources of the Department of Public Works. The
?ﬂiew by that agency was submitted to the Secretary of the In-
;rior under date of February 28, 1947.

In view of the important position occupied by California

n Colorado River Basin‘Patters, its views and recommendations
ghould be carefully considered. Accordingly the conclusions and

Tacommendations of that state are set out at length.

"1. It is recommended that, since the proposed re-
port of the Secretary of the Interior 1s only a prelimi-
nary progress report and does not constitute a basis for
the authorization of any new project therein mentioned, no
such project be authorized until hereafter reported upon
in accordance with Section 9 of the Reclamation Project
Act of 1939, and with opportunity to the affected States
to submit comments pursuant to the Flood Control Act,
1944, approved December 22, 1944 (59 Stat. 887).

"2. In response to recommendation (2) set forth in
paragraph 70 of the Regional Directors' report, which
suggests a determination of rights, it is recommended
that negotiations be initiated forthwith among the States
of the Lower Basin, acting through their respective Gover-
nors, for the purpose of determining the rights of each
of the States of the Lower Basin to the use of the waters
of the Colorado River System, in accordance with the Colo-
rado River Compact, the Boulder Canyon Project Act, and
relevant statutes, decisions, and instruments.

"3. 1In response to recommendation (1) set forth in
paragraph 70 of the Regional Directors' report, which in-
vites submission of projects for construction, it is re-
commended :

"A. That an immediate amd intensive investigation
and study be made and reported upon by the Bureau of Re-
clamation, in cooperation with interested agencies, con-
cerning possible hydroelectric projects upstream from Lake
Mead on the Colorado River with a view to authorization
and construction at the earliest practicable date; provided,
it be found that such projects are of non-consumptive use
character, are feasible from engineering and economic
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standpoints, are consistent with the primary purpose of
furnishing water supplies for domestic and irrigation uses
in accordance with the Colorado River Compact, and will
not be inconsistent with a comprehensive plan for progres-
sive development of the Colorado River System.

"B. That no new consumptive use projects in the Lower
Basin be authorized until a determination has been made of
the rights of each State of the Lower Basin to the use of
the waters of the Colorado River System, in accordance
with the Colorado River Compact, the Boulder Canyon Pro-
ject Act, and relevant statutes, decisions, and instru-
ments.

"C. That prior to determination of the allocations of
the waters of the Colorado River System among the States
of the Upper Basin, new consumptive use projects in that
Basin be authorized, under the following conditions:

"(a) That the consumptive use of each project by
assuredly within such water allocation as 1is considered to
be minimum for the State for which the project is to be
constructed, after due allowance for all existing and
authorized pro jects;

"(b) That, concurrently with the construction of any
new projects in the Upper Basin which involve large addi-
tional use of water, hold-over storage capacity be provided
in that Basin, to such extent as may be required to assure
that the flow of the river at Lee Ferry will not be de-
pleted below that required by Article III (d) of the Com-
pact.

"4, It is recommended that the seven Basin States,
acting through their respective Governors, proceed to ne-
gotiate and enter into an agreement for the implementation
of Article III (d) of the Compact.

"5, It is recommended that the All-American Canal

project and the San Diego Aqueduct, which are now under
construction, be completed without delay.

"6. It is recommended that, in any allocation of the
waters of the Colorado River System, the established water
rights of existing and authorized projects be at all times
recognized and protected.

"7. It is recommended that, in determining whether
any project shall be authorized for construction, the fol-
lowing economic criteria be followed:

"(a) Costs allocated to flood control, navigation, and
propagation of fish and wildlife be nonreimbursable;

"(b) Costs allocated to irrigation be repayable within
40 years (exclusive of the permissible development period),
without interest;
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"(c) Costs allocated to hydroelectric power be re-
payable within 50 years with interest;

"(d) Costs allocated to municipal water supply and
other miscellaneous purposes be repayable in a period not
to exceed 40 years, with interest if determined to be pro-
per; and

“(e) The sums required under (b), (c), and (d), based
upon findings of the Federal Government, will probably be
repaid to the United States within the times specified.

"8. It is recommended that the procedure followed
in the proposed report, of purporting to show economic
feasibility of each of a large group of projects by the
pooling of estimates of annual costs and benefits of the
group as a whole, be disapproved as unsound, in that the
benefit-cost ratio, as applied, is fallacious and the es-
timates presented as to the entire group of projects do
not justify any individual project; and that each new pro-
ject be reported upon individually as to need, engineering
and economic feasibility and permanency of the develop-
ment ; and that the views and recommendations of the af-
fected States be obtalined thereon before submission to the
CoEﬁress for approval as required by the Flood Control Act,
1944,

"9. It 1s recommended that additional investigation
and studies on the Colorado River System be diligently
prosecuted and reported on by the Department of Interior
and other Federal agencles concerned, in cooperation with
the States of the Basin,and that appropriations be author-
1zed 1n amounts adequate for that purpose; and that, in
particular, such investigations and studies include ade-
quate coverage of (a) water supplies at point of use for
individual projects, on the basis of critical drought
periods; (b) water requirements of individual projects
on the basis of consumptive use and not on the basis of
main-stream depletion; (c) project and reservoir opera-
tions; (d) silt and its control and prevention; (e?epre-
sent and future quality of water; and (f) financial analy-
sis of individual projects; and to that end the State of
California will cooperate with the Department of the In-
terior in the investigation and planning of projects con-
templating use of waters of the Colorado River System in
order to assist in the formulation of a comprehensive plan,
founded upon sound principles of engineering and economics,
for the full development of the water resources of the Co-
lorado River System."

A careful reading of the foregoing indicates the matters

on which disagreement may prevail between California and other

basin states. Later herein consideration will be given to some
:

of these matters.
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5. Present Status of Report.

On July 19, 1947, the Secretary of the Interior trans-
ted the report, together with the comments of the states, the
eral Power Commission, the Secretary of War and the Secretary
Agriculture to the President through the Bureau of the Budget.
letter of transmittal reads in part as follows:

"As stated in the accompanying letter from the Com-
missioner of Reclamation to me dated July 17, 1947, which
I have approved and adopted, due to existing circumstances
a comprehensive plan of development of the water resources
of the Colorado River Basin cannot be formulated at this
time. Accordingly, although I cannot recommend authoriza-
tion of any projects at this time, I am sending the accom-
panying inventory report forward in order that you and the
Congress may be apprized of this comprehensive inventory
of potential water resource development in the Colorado
River Basin, and of the present situation regarding water
rights in the Colorado River Basin."

Coples of the report as transmitted have not yet been made
ailable for study and may not be available until printed as a

te or House Document.

In the Department of Interior press release on the report

: is stated that:

"With the interim report, Secretary Krug transmitted
to the Congress his conclusions that:

'A comprehensive plan of development for the Colorado
River Basin cannot be formulated at this time;

'Further developuent of the water resources of the
Colorado River Basin, particularly large scale development,
1s seriously handicapped, if not barred, by lack of a
determination of the rights of the individual States to
utilize the waters of the Colorado River System. The water
supplies for projects to accomplish such development might
be assured as a result of compact among the States of the
separate basins, appropriate court or Congressional action,
or otherwise;

'The States of the Upper Colorado River Basin and the
States of the Lower Colorado River Basin should be encour-
aged to proceed expeditiously to determine their respective
rights to the waters of the Colorado River consistent with
the Colorado River Compact;
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: 'Construction costs allocated to silt control, re-
creation, salinity control, and administration of the Mexi-
can Tﬁeaty, and similar purposes, should be non-reimbursa-
ble.'!

The press release further states:

"'The several documents bearing upon the water-right
situation -- the Colorado River Compact, the Boulder Can-
yon Project Act, the California Self-Limitation Act, the
various contracts for the delivery of water from Lake Mead,
and the Mexican Treaty -- are, in important particulars,
variously interpreted by the States.' the report signed by
Reclamation Commissioner Michael W. Strauss and approved by
the Secretary stated.

'In the realization that it was not within the scope or
authority of the report to attempt to decide such contro-
versial questions, a deliberate effort was made in its
preparation to avoid any interpretation of these documents.

The letter of the Director of the Budget acknowledging re-

eipt of the report reads thus:

"I have received your letter of July 19, 1947, address-
ed to the President enclosing your proposed interim report
to the Congress on the status of the investigation of the
Colorado River Basin authorized to be made by section 15
of the Boulder Canyon Project Act and section 1 of the
Boulder Canyon Project Adjustment Act. It is noted that
your report does not recommend the authorization of any
projects at this time, but rather comprises a comprehen-
sive inventory of potential water resource developments
in the basin. Acting under authority of the President's
directive of July 2, 1946, I am able to advise you that
there would be no objection to submission of the proposed
interim report to the Congress, but that the authorization
of any of the projects inventoried in your report should
not be considered to be in accord with the program of the
President untlil a determination. is made of the rights Of
the individual States to utilize the waters of the Colorado
River System."  (emphasis supplied) :

The statements by the Bureau, the Secretary, and the Direc-
or of the Budget on the following points should be particularly
1. The report is an inventory of projects - not a
comprehensive plan of development. |
2. The water supply is insufficient to satisfy all

inventoried pro jects.
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3. No position is taken in regard to the interpre-
tation and application of the various documents bearing
on the water right situation.

4. Pending agreements between the states as to the
allocation of water, the authorization of new projects is

not "in accord with the program of the President."

Serious objection may well be made to No. 4. There seems
:to be no logical reason for opposing the authorization and con-
‘gtruction of projects the water supply of which assuredly falls
_within the equitable share of the state in which the project is

- located.

IX.
PROPOSED UPPER BASIN COMPACT
1. Early Negotiations.

The problem of the allocation of the water apportioned to
' the Upper Basin by Article III (a) of the Colorado River Compact
among the states has been the subject of discussion ever since

the ratification of that compact.

On June 29 and 30, 1934, a conference was held in Denver
of representatives of Colorado, New Mexico, Utah and Wyoming and
. of the Bureau of Reclamation. The following action was taken

with reference to an Upper Basin compact:

"We favor the negotiation of an Interstate Compact
among the four upper states of the Colorado River Basin at
the earliest possible.date. In the meantime it 1s our be-
lief that each state should go ahead with its development
without objection by other states, as contemplated by the
Colorado River Compact, unless the development, in addition
to already existing water uses, would, in the opinion of
such other states or any of them, be considered as approach-
ing too nearly the equitable share of water that under com-
pact might eventually be apportioned to such state out of
the waters involved.
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Thersufter the Upper Basin states cooperated in many mat-
fars but no formal attempt to secure the negotiation of a compact
iwas made until by letter of January 19, 1945, addressed to the
};overnors of Colorado, New Mexico, and Utah, the governor of Wyo-
ming stated:

"##**] pespectfully request the Governors of the States
of the Upper Basin, as provided by Article VI of the Colo-
rado River Compact, to forthwith appoint commissioners
with power to consider and divide the 7,500,000 acre-feet
of water per year apportioned to the Upper Basin of the
Colorado River by Article III (a) of the Colorado River
Compact, subject to ratification by the legislatures of
the states affected.”

This request was referred to the Colorado Water Conserva-
f tion Board which took the following action as shown by minutes of
L its meeting of March 27, 1945:

"3, That it is the opinion of the Board that there
is not now available sufficient information with respect
to proposed utilization of Colorado River water supplies
to warrant immediately the initiation of compact negotia-
tions, and that in the interests of the State of Colorado
and for the preservation of its equitable share of the
waters of the Colorado River it would not be safe for the
State to proceed to adjust potential controversies between
the states upon existing information arbitrarily and with-
out sufficient factual information with respect to water
supplies, proposed project development and the effect of
such develcpment upon obligations at Lee Ferry.

"4, That the initiation of compact negotiations at
this time may precipltate controversies which cannot be
safely adjusted in the absence of sufficient information
and have the effect cf destroying the unanimity of action
within the Upper Basin concerning the Colorado River Basln,
the adjustment of problems therein and the maintalning of
the proper relations between the Upper and Lower Basins.

"5. It is the view of the Board that because of the
present amicable relations existing between Colorado and
Wyoming 1t would be inappropriate at this time to submit
a written reply to Governor Hunt.

"Accordingly the Board respectfully recommends that
H. Lawrence Hinkley, Attorney General of Colorado, and
Clifford H. Stone, Director of the Colorado Water Conser-
vation Board, personally discuss this matter with Governor
Hunt for the purpose of conveying the views of the State
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of Colorado in this matter, to the end that Wyoming's re-
quest may be withdrawn and compact negotiations be post-
poned for the present."

The conference with the Wyoming governor was held at
Pheyenne on July 23, 1945. The following is the report thereon
s 1t appears in the minutes of the Colorado Water Conservation
Board meeting of September.13, 1945:

| "The Director reported that it had been concluded at
the conference that Wyoming would not press her compact
request at the present time, but that as soon as the re-
port on the plan for the comprehensive development of the
Colorado River Basin, now under preparation by the Bureau
of Reclamation, was made available and studied, Governor
Hunt would call a meeting of the governors and water of-
ficials of the four Upper basin States for the purpose of
setting up an upper Colorado River Basin States Committee
to exchange information and discuss problems incident to
Water development. This would be a preliminary step to
possible initiation of compact negotiations sometime in
the future."

On June 11, 1946, two days after the approval of the
‘Bureau's Colorado River Report by the Acting Secretary of the In-
Lterior, the Governor of Wyoming called a meeting of the Governors
;of the Upper Basin States at Cheyenne, Wyoming. Colorado declined
?to follow the procedure suggested, but did agree to attend a
meeting at Cheyenne on July 22, 1946.

Wyoming, without conferring with the other states, re-

| quested the President of the United States to appoint a Federal
Representative to act in the negotiation of an Upper Basin com-
pact and suggested for such office Lesher S. Wing, engineer for

| the Federal Power Commission. After this situation had been
called to the attention of the other states, President Truman on
July 17, 1946 appointed Harry W. Bashore, formerly Commissioner
of Reclamation, as Federal Representative.

On July 2, 1946, the governor of Colorado appointed Clif-

ford H. Stone, Director of the Colorado Water Conservation Board
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to represent the State of Colorado upon a joint commission com-
g.aed of commissioners representing the States of the Upper Basin
Ff the Colorado River for the purpose of making and entering into
compact respecting the waters of the Colorado River and its

&/,

ributaries above Lee Ferry, Arizona . This appointment was
Q!pproved by the Colorado Water Conservation Board at a meeting
theld on July 21, 1946.

Consideration must be given to the legal authorization for
‘the compact negotiations. Wyoming has asserted that it was pro-
iceeding under Article VI of the Compact which reads thus:

"Should any claim or controversy arise between any
two or more of the signatory states: (a) With respect to
the waters of the Colorado River system not covered by the
terms of this compact; (b) over the meaning or performance
of any of the terms of this compact; (¢c) as to the allo-
cation of the burdens incident to the performance of any
article of this compact or the deliveryof waters as herein
provided; (d) as to the construction or operation of works
within the Colorado River Basin to be situated in two or
more States, or to be constructed in one State for the
benefit of another State; or (e) as to the diversion of
water in one State for the benefit of another State, the
governors of the States affected upon the request of one
of them, shall forthwith appoint commissioners with power
to conslder and adjust such claim or controversy, subject
;o ratification by the legislatures of the States so af-

ected.

"Nothing herein contained shall prevent the adjust-
ment of any such claim or controversy by any present method
or by direct future legislative action of the interested
States."

The Presidential appointment of the Federal Representative
states that the action 1s taken pursuant to the Boulder Canyon
Pro ject Act, Section 19 of which provides:

That the consent of Congress is hereby given to the

States of Arizona, California, Colorado, Nevada, New Mexico.
Utah, and Wyoming to negotiate and enter into compacts or

©1. This action was taken pursuant to Sec. 9, Chap. 265,
Colo, 8. L. 1937.
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agreements, supplemental to and in conformity with the
Colorado River compact and consistent with this act for a
comprehensive plan for the development of the Colorado
River and providing for the storage, diversion, and use
of the waters of said river. Any such compact or agree-
ment may provide for the construction of dams, headworks,
and other diversion works or structures for flood control,
reclamation, improvement of navigation, division of water,
or other purposes and/or the construction of power houses
or other structures for the purpose of the development of
wvater power and the financing of the same; and for such
purposes may authorize the creation of interstate commis-
sions and/or the creation of corporation, authorities, or
other instrumentalities.

"(2) Such consent is given upon condition that a
representative of the United States, to be appointed by
the President, shall participate in the negotlations and
shall make report to Congress of the proceedlings and of
any compact or agreement entered into.

“(b) No such compact or agreement shall be binding or
obligatory upon any of such States unless and until it has
been approved by the legislature of each 9f such States
and by the Congress of the United States.

Colorado has formally taken the position that the compact
' negotiations are taken pursuant to the inherent power of the
states under the Constitution of the United States to enter into
compacts with the consent of Congress. Colorado has declined to
recognize that any controversy exists which might give effect to
Article VI of the compact. Colorado has refused to proceed under
Section 19 of the Project Act because some attorneys construe
that section as requiring action by all seven basin states in or-
der for there to be a compact.

There are adequate precedents for the Colorado position
that no permissive act of Congress is required for states to en-

| 62/
ter into compact negotiations 5

62. See Colorado Water Conservation Board memorandum re-
garding proposed interstate compact negotiations between states
of the Upper Basin of the Colorado River.
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It must be remembered that Arizona is a state of the Upper
.Basin and as such entitled to participate in the apportionment of
water allotted to the Upper Basin by Article III (a) of the Colo-
rado River Compact. However, Arizona is not a state of the Upper
Division and hence is under no obligation to contribute to the
maintenance of the required flows at Lee Ferry.

2. Proceedings of the Upper Colorado River Basin Compact
Commission.

A preliminary meeting was held in Cheyenne, Wyoming. No
progress could be then made because of the failure of New Mexico
and Arizona to designate compact commissioners.To expedite action
_those present chose Federal Representative Bashore as chairman
and Grover Giles, attorney-general of Utah, as secretary. The
Bame of "Upper Colorado River Basin Compact Commission" was
adopted.
| The first regular meeting of the commission was held at
Salt Lake City, Utah, on July 31, 1646. Credentials of the com-
missioners were presented and received. The personnel of the com-

mission was as follows:

United States Harry W. Bashore

Arizona - Charles A. Carson
Colorado - Clifford H. Stone
New Mexico - Thomas M. McClure
Utah - Edward C. Watson
Wyoming - L. C. Bishop

The preliminary actions taken at the Cheyenne meeting were
approved. Arrangements were perfected for the reporting of the
Proceedings and the preparation of a permgnent record.

At this meeting, and at subsequent meetings, it was evi-
ent that Utah and Wyoming were anxious to obtain a compact at
the earliest possible moment and relied, for the necessary factual
data, almost entirely on the Bureau of Reclamation's Colorado

ver report. Colorado believed that this source of factual
LR -



meterial was inadequate for compact purposes and was insistent
that an agreement as to the obligations to contribute to water
deliveries at Lee Ferry was of equal importance with the appor-
tionment of III (a) water.

The procedure under which the negotiations were being con-
ducted was clarified by the following motion made by Commissioner
S8tone and unanimously adopted:

"I make the motion that the record show that the five
states of Arizona, Utah, Wyoming, New Mexico and Colorado
are proceeding to negotiate a compact for the apportion-
ment of the waters of the Upper Basin of the Colorado and
for the purpose of determining obligations at Lee Ferry of
the respective states under the Colorado River Compact,
under their authority to compact as sovereign states."

Commissioner McClure made the following motion which was
unanimously adopted:

"I move that this Commission set up an engineering
advisory committee consisting of one engineer from each
state and the federal Representative's engineer; that
these engineers meet between now and the next meeting of
this Commission with an agreed program to present to the
Commission for adoption, an engineering study of data on
the record."”

The second meeting of the commission was held at Santa Fe,
New Mexico, on September 17-18, 1946.

Commissioner Carson made the following statement of the
position of Arizona:

"Arizona has about sixty-six hundred square miles in
the Upper Basin. Under the Compact that part of Arizona
which 1is in the Upper Basin 1is entitled to share in the
wvaters of the River apportioned to the Upper Basin. How-
ever, it does not share in the obligation to deliver at
Lee Ferry. We have had englneers go out to that part of
the state. Most of it is an Indian reservation, but they
report that it isn't possible to divert water on that por-
tion of Arizona that 1s in the Upper Basin from either the
main stream of the Colorado River or the San Juan River.
Therefore I have prepared this short statement:

'There is hereby apportioned to the State of Arizona
for beneficlal consumptive use in that part of Arizona
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which is in the Upper Basin, as defined in the Colorado
River Compact, all of the water precipitated thereon, and
in addition thereto 1000 acre-feet from the Paria River.'

The Paria River rises in Utah and flows through Ari-
zona into the Colorado River just above Lee Ferry . There
1s very little use of water in that area; one dude ranch
and there is possibility of other dude ranches, so 1000
acre-feet from the Paria River would be ample. Arizona
is a lower basin state and very much interested in its
rights as a lower baslin state, more so than its rights as
an Upper Basin State."

Arizona joins in these negotiations for the purpose
of the allocation between the States of the Upper Basin
of the use of water apportioned to the Upper Basin by the
Colorado River Compact, and any Upper Basin Compact 1s
without prejudice to any contention Arizona as a Lower
Basin State may desire to make concerning the interpreta-
tion or construction of the Colorado River Compact, the
Boulder Canyon Project Act, such Upper Basin Compact or
any other agreement, or statute heretofore or hereafter
made or enacted, or the proper definition of terms thereof,
or the applicability thereof, and i1s without prejudice to
Arizona's rights as such Lower Basin State to require de-
livery by each of the other States, parties to such Upper
Basin Compact, jointly and severally, of the gquantities of
water they jointly are obligated to deliver at Lee Ferry
under the terms of the Colorado River Compact."

That, I think completely clarifies Arizona's rights
and position.

The Paria River rises in Utah on the west side of
the Colorado River. There is only about eighteen to
twenty thousand acre-feet annual discharge of the Paria
River. In Arizona we have one dude ranch which has about
one hundred acres under cultivatlion. There are possibili-
ties of other dude ranches on that stream. That is about
all we could ever use.'

The engineering committee reported through its chairman,

J. R. Riter, the engineering advisor of the Federal Representa-

© It recommended that certain specified studies having to

do with the sources and amounts of stream flows be undertaken.
The Commission unanimously agreed to the formation of a permanent
engineering committee to undertake the studies which had been

recommended. The following persons were appointed to membership

on such committee:
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Arizona: R. Gail Baker

Colorado: C. L. Patterson
R. J. Tipton
Frank C. Merriell

New Mexico: John H. Bliss
Utah: Fred W. Cottrell
Wyoming: H. T. Person
United States: J. R, Riter

For the guidance of the committee,a program of engineering
' studies was agreed upon.

The third regular meeting of the Compact Commission con-
sisted of a series of field meetings held at Rock Springs, Wyo-
ming, on October 28, 1946, at Grand Junction, Colorado, on Octo-
ber 30, 1946, at Price, Utah on October 31, 1946, and at Farming-
ton, New Mexico on November 2, 1946. These meetings were to ac-
quaint the people with the work of the commission and to hear
statements as to the needs and wishes of the actual water users.

At an executive session held in Farmington a Legal Advi-
sory Committee was created with the following members:

Arizona - Charles A. Carson, Chairman of Committee

Colorado - Jean S. Breltenstein

New Mexico - Fred E. Wilson

Utah - William W. Ray -

Wyoming - Louis J. O'Marr

United States - J. G. Will

In November, 1946 the New Mexico Commissioner Thomas M.

McClure died. He was succeeded by Fred E. Wilson.

The Engineering Committee has held freQuent meetings and

is accumulating the factual material necessary to the formulation
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l compact. The Commission does not contemplate another meet-
juntil the Engineering Committee is ready to report. It is
xpected that this report will be ready in September, 1947,

in any event no later than October, 1947,

X
PROPOSED LOWER BASIN COMPACT

The report of the Bureau of Reclamation recommends a divi-
of the water allotted to the Lower Basin among the states
.1sing that basin. It is understood that California has pro-
§ a meeting of representatives of the Lower Basin States for
:urpose of attempting to arrive at an agreement on the divi-
_fof water and that this proposal was not accepted by either
ona or Nevada. It has been reported that Arizona took the
tion that the III (b) water was for Aprizona use out of the
- and that the III (a) water was already divided by the con-
;B between the various interests and the Secretary of the In-
3r. The Nevada position 1s said to be that the matter may
ibe settled by litigation.
In this connection it i1s noteworthy that in its comments

he report the state of California recommended that

"No new consumptive use projects in the Lower Basin
be authorized until a determination has been made of the
rights of each State of the Lower Basin to the use of the
waters of the Colorado River System, in accordance with
the Colorado River Compact, the Boulder Canyon Progect Act,
and relevant statutes, decisions, and instruments.

Arizona representatives take the position that the water
8lready been divided among the states of the Lower Basin.
position is that the III (b) water under the Compact is

3. Calif. comments on Colo. River report, p. 99.
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Jthat of the Gila River and Arizona has the right to the use
thereof. As to the III (a) water, they contend that it is now
effectually divided by the Boulder Canyon Project Act, the Cali-
fornia Self-Limitation Act and the water contracts of the Secre-
- tary of the Interior.

Sec. 4 (a) of the Project Act authorizes the states of
Arizona, California and Nevada to enter into a compact appor-
tioning the III (a) water 4,400,000 acre-feet and one-half the
. surplus to California, 2,800,000 acre-feet and one-half the sur-
plus to Arizona, and 300,000 acre-feet to Nevada. The same
section makes the compact effective upon the ratification by six

states, including California, and the agreement by California
that

"the aggregate annual consumptive use (diversions
less returns to the river) of water of and from the Colo-
rado River for use in the State of California, including
all uses under contracts made under the provisions of
this act and all water necessary for the supply of any
rights which may exist, shall not exceed four million
four hundred thousand acre-feet of the waters apportioned
to the lower basin States by paragraph (a) of Article III
of the Colorado River compact, plus not more than one-half
of any excess or surplus waters unapportioned by said com-

pact, such uses always to be subject to the terms of said
compact."

Parts of Utah and New Mexico are in the Lower Basin.
While the shares of these states have not been fixed by agree-

64/

ments, the Colorado River Report of the Bureau of Reclamation

presents the ultimate depletion by the Lower Basin portions of

these states as follows:

New Mexico - - - 37,000 acre-feet (16,000 acre-feet in
Upper Gila water-shed)
Utah - = = = = - 101,300 acre-feet
Total 135,300 acre-feet

6F. Colo. River report, p. 184,
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Paragraph 7 (g) of the Arizona contract with the Sscretary

'f the Interior reads thus:

"(g) Arizona recognizes the rights of New Mexico and
Utah to equitable shares of the water apportioned by the
Colorado River Compact to the Lower Basin and also water
unapportioned by such compact, and nothing contained in
this contract shall prejudice such rights."

The formidable obstacle to the negotiation of a Lower

Basin Compact is the controversy over the III (b) water. Under
present conditions it seems likely that this dispute will ulti-
'mately have to be settled by litigation.

XI.

THE SITUATION AS TO EXPORTATIONS FROM THE BASIN
IN COLORADO

The differences of opinion which have arisen from time to
time between the east slope and west slope Interests in Colorado
are well known. The principal questions which have heretofore
arisen have developed from the projects of the City of Denver for
the use of West slope water, from the Colorado-Big Thompson pro-
ject, and from the proposed Blue-South Platte and Gunnison-
Arkansas transmountain diversions.

Many conferences have been held between the representatives
of the two slopes. An outstanding example of cooperation for the
development of the water resource- i1s that of the agreement which
preceded the authorization of the Colorado-Big Thompson project.
Such aggeement is incorporated in what is known as Senate Docu-

85
ment 80 . Therein it is provided that, among other things, "to

preserve the vested and future rights in irrigation" there shall

. be constructed the Green Mountain reservoir with a capacity of

| ©5. T5th Congress, First Session.
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2,000 acre-feet, of which capacity 52,000 acre-feet "shall be

" The document

allable as replacement in western Colorado.
jtates that "assuming full development had taken place in the
lorado River Basin and that the Big Thompson project had been
operation the last 35 years" the shortage in the lowest run-
yff of record would have been 53,000 acre-feet and "accordingly
0,000 acre-feet of Green Mountain storage have been allocated to
replacement purposes.” The remaining 100,000 acre-feet is to be
so released as to maintain a flow of 1,250 second feet at Sho-
shone during the period April 15 to October 15. The maintenance

P —

of such a flow at Shoshone assures an adequate supply to satisfy
L b el e . |y il b bl :
the rights in the Grand Junction area.

Article 27 of the contract between the Secretary of the
interior and the Northern Colorado Water Conservancy District
relating to the Colorado-Big Thompson project provides:

"27. It is understood and agreed that the Project
will be constructed and operated and maintained by the
United States and the District so that the interests of
the WESTERN SLOPE OF THE CONTINENTAL DIVIDE IN COLORADO
will be protected in respect to the several matters and in
the manner outlined under the heading 'Manner of Operation
of Project Facilities and Auxiliary Features' in Senate
Document No. 80 of the First Session of the 75th Congress
of the United States."

66/

The Colorado Water Conservation District Act provided
in its Section 13 that exportations from the Colorado River basin
should not exceed an annual average of 320,000 acre-feet by dis-
tricts organized under that act. This was amended in 19#3_1 to

read as follows:

"Provided, however, that any works or facilities
planned and designed for the exportation of water from the
natural basin of the Colorado River and its tributaries in
Colorado, by any district created under this Act, shall be

66. Chap. 266, Colo. S. L. 1937.
67. Chap. 192, Colo. S. L. 1943,
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subject to the provisions of the Colorado River Compact
and the Boulder Canyon Project Act, as amended; that any
such works or facllities shall be designed, constructed
and operated in such a manner that the present appropria-
tions of water, and in addition thereto prospective uses
of water for irrigation and other beneficial consumptive-
use purposes, including consumptive uses for domestic,
mining and industrial purposes, within the natural basin
of the Colorado River in the State of Colorado, from which
vater is exported, will not be impsired nor increased in
cost at the expense of the water users within the said
natural basin; and that the facilities and other means for
the accomplishment of said purpose shall be incorporated
in, and mede a part of, any project plans for the exporta-
tion of water from said natural basin in Colorado.

There have been two decisions of the Colorado Supreme
Court involving controversies arising out of transmountain diver-
sion of western slope water through the Moffat Tunnel. One of
these, Denver v. Sheriff, 105 Colo. 193, upheld the contention

of the City of Denver that it was entitled to absolute and condi-
tional decrees for the transmountain diversion of Fraser River
and Williams Fork water even though such water was not currently

needed to satisfy the municipal water demands. Taussig v. Moffat

Tunnel Development Co., 106 Colo. 384, upheld the right of the

Development Company to a conditional decree for the transmountain
diversion of water from Cabin Creek.

There is now pending in Water District No. 36, Summit Coun-
ty, a water adjudication proceeding involving the claims of Denver
for its proposed Blue-South Platte Froject and the claims of the
United States and the Northern Colorado Water Conservancy District
relating to Green Mountain Reservoir.

The promotion of the Gunnison-Arkansas project has resulted

in the creation of the Gunnison County Watershed Conservation

- Committee for the purpose of protecting the Gunnison basin from

transmountain diversions to the Arkansas. Thus far the relations
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petween the Gunnison and the Arkansas interests have been amicable
and efforts are being made to compose any difficulties.

For Colorado to negotiate effectively with other states,
it 1s essential that there be unanimity on the part of all Colo-
rado water users. To this end it is important that local dif-

ferences be composed locally and not be injected into any inter-

astate negotiations.
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XII.
CURRENT COLORADO RIVER PROBLEMS

1. The California Water Contracts.

It has bsen pointed out that the Boulder Canycn Project Act
regulred ratification of the compact by six states, including
Caelifornia, and the agreement on the part of Californiea to limit
its uses to 4,400,000 acre-feet of III (a) water plus one-half of
the surplus. Thereafter California passed its Self-Limitation Act
so 1imiting 1ts uses.

The compact by Article III (a) apporticns to each basin the
exclusive beneficial consumptive use of 7,500,000 acre-feet per
annum and by Article III (b) permits the Lower Basin to increase
its beneficial consumptive use by 1,000,000 acre-feet annually.

Article III(f) reads as follows:

"Further equitable apportionment of the beneficial uses
of the waters of the Colorado River system unapportioned by
paragraphs (2),(b), and (c) may be made in the manner pro-
vided in paragraph (g) at any time after October 1, 1963,
i1f and when either basin shall have reached its total bene-

figiﬁl consumptive use as set out in paragraphs (a) and
D).

It is clear under III(f) that the surplus water unapportion-
ed by (a) and (b) may not be apportioned until after October 1,
1963, and then only if either basin has reached its total benefi-
cial consumptive use,

The California water contracts cover a total of 5,362,000
acre-feet of water annually. This is 962,000 acre-feet in excess
of the amount of III (a) water which California has by act of
legislature limited itself. The priorities in excess of the

4,400,000 acre-feet as determined by the Seven Party Agreement of
1931 are
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Metropolitan Water District of
Southern California and the City
Of LoS ANngeleSs.cesescsseascscsssssssnsessd50,000 acre-feet

City and County of San Dlegosessessesssss.112,000 acre-feet

Imperial Irrigation District and

lands under the All-American Canal

in the Imperial and Coachella

Valleys, and Palo Verde Irrigaticn

District in Lower Palo Verde Mese,

16,000 acl-'es.......I'I.I....c.......I'... 00 O.-O“_O_acre‘feot

TOtH-l--.-....-----.-.-.--...a............962,000 acre-feot

California 1s using only a 1é§tle more than one-half of the
vaters for which she has contracted »

R. J. Tipton, consulting engineer for the Colorado Water
Conservation Board in testifyling before a subcommittee of the
Senate Public Lands Committee in a hearing held in July, 1947 on
S. 1175 submitted the following table of the California priorities

with the estimated present use under each priority:

Estimated
Present Use
Under Each
Priority . Priority
No. _ Description Acre-Feet Totals (1945)
1 Palo Verde Irrigation
District, 104,500 acres.
2 Yuma Project 25,000 acres.
3 (a) Imperial Irrigation
District and lands under
All-American Canal in Imperial
and Coachella Valleys.
(b) Palo Verde Irrigation
District in Lower Palo Verde
mese, 16,000 acres.
Potal £Or 1,2, .s00s¢alis 33850,000 2,794,000
4 Metropolitan Water District
of 8.Cal, and City of
LOS ADNZRIOB . o evewoinonssist 550,000 66,000
TOTAL from III(a) water 4,400,000 2,860,000

68. Senate Executive Report No. 2, 79th Congress, First
Session, p. O.
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Estimated
Present Use
Under Each
Priority Priority
No. Description Acre-Feet Totals (1945)

5 (a) Metropolitan Water
District of Southern
California and the City
Of LO8 AngelOSieecscesessnseesHb0,000
(b) City and County
Of San D1egO.sssscsesnsosesl112,000
6 (a) Imperial Irrigation
District and lands under
the All-American Canel in
the Imperial and Cocachella
Valleys.
(b) Palo Verde Irrigation
District in Lower Palo Verde
Mesa, 16,000 acres.
Total for 6(a) and (D) «+es4300,000

Total from SUrplus .eeecess __962,000 none
Total of all priorities.... 5,362,000 2,860,000

In anticipation of future demands arising from increased
population California 1s now making every effort to establish the
valldity of these contracts even for the surplus water. In thils
connection 1t should be pointed out that the existing California
facilities such as the All-American Canal and the Metropolitan
Agueduct are constructed of sufficient size to divert and carry
sufficient water to amount to the annual total of 5,362,000 acre-
feet., California's intentions are indicated in its comments upon
the Bureau's Colorado River report, wherein 1t recommends that
"in any alleccation of waters of the Colorado River System the es-
tablished water rights of existing and authorized projects be at
all times recognized and protected." In other words, Californis
1s seeking to secure the &llotment to it of 962,000 acre-feet in
advance of the date and the conditions under which the compact

permits the apportionment of surplus water.

©9. Page 100 California Comments.
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In this connection it should be pointed out that the other
asin states have always contended that California contracts were
i”fgir in tbat no opportunity was'given the other basin states to
Lbject thereto prlor to the executlon of such contracts by the
jecrectary of the Interior. The manner in which these contracts
were negotlated and signed has always been an irritating factor.
Tt is petent that California is endeavoring to utilize its water
lhontracts so as to obtaln an advantage over the other basin
;utates. While 1t 1s desirable to have hammony in the basin, such
%hanmony should not be purchased at the cost of the recognition of
'rights of Callfornia which exceed her just claims under the com-
pact, the Boulder Canyon Project Act and the California Self-
Limitation Act.

| 2. Plilot Knob

Another source of irrltation is the deslre of the Imperial
iIrrigation District to construct a power plant at Pilot Knob. The
. Pilot Knob Power Site is one of five sites on the All-American

i Canal. It 13 located about 6,000 feet from the boundary between
' the United States and Mexlico and 1ts topcgraphy 1s such that waser
I discharged from & power plant at this site would not again enter
the canal and cannot be used in this country but instead would go
to Mexico. The other four sites are at drops in the All-American
Canal itszlf and the water 1s discharged back 1nto the canal. The
All1-American Canal has a capacity of 15,155 second-feet of water
from the intake to the Sirhon Drop, a capacity of 13,155 second-
feet from Siphon Drop to the Pilot Knob and thereafter of 10,155

second-feet.
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The contract between United States end the Imperial Irri-
gation District by its Article 14 reserves to the United States
"all.power possibilities down to and including Siphon Drop." The
District has the privilege of utilizing such other power possi-

' bilities as may exist upon the canal. The plans for the Pilot
Kncoh plant submitted to the Federal government in 1935 in connec-
tion with a loan application proposed a capacity for the plant of
4,500 second-feet. If such a plant were constructed it would
discharge into Mexico approximately 3,285,000 acre-feet of water
annually. If the plant were to have a capacity of 3,000 second-

- feet, as the unused capaclity in the All-American Canal would seem
to Indicate was the original plan, approximately 2,190,000 acre-
feet annually would be discharged into the Alamo Canal which

serves Mexlilcan land.

The Mexican Water Trigty contains the following provision
0
in relation to Pllot Khoblﬁ

"In the event that revenues from the sale of hydro-
electric power which may be generated at Pllot Knob become
available for the amortization of part or all of the costs
of the facilities named in subparagraph (a) of this Article,
the part that Mexico should pay of the costs of said faci-
lities shall be reduced or repaid in the same proporticn
as the balance of the total costs are reduced or repald.
1t 1s understood that any such revenue shall not become
available until the cost of any works which may be con-
structed for the gensration of hydroelectric power at sald
lccation has been fully amortized from the revenues deriv-
ed therefrom."

Prior to the execution of the Treaty, Imperizl Irrigation

District, for a charge, furnished water to irrigate Mexican land.

Obviously, the running of such water through a power plant would

70, Article 14, Subparagraph (b).

- 86 -




yrovide an additional source of revenue to the District. The fact

at the District was deprived of the revenue which it was re-

‘aiving for the furnishing of water to Mezxlco and the fact that

Et would be deprived of the possible source of revenue through
power generation at Pllot Knob were among the reasons why Calil-
fornia objected to the Treaty. Under the Treaty, facllities used
'1n making deliveries of water to Mexico must be retained by the
‘United States. This means thet the United States will have to re-
tain the Siphon Drop-Pilot Knob section of the All-American Canal
which under the contract with the Imperial Irrigation District
would ultimately be turned over to the District.

Colorado and other basin states have from time to time
prior to the execution of the Treaty protested the use by the Im-
perial Irrigation District of the All-American Canal facilities
for delivering water at a charge to Mexico. One reason for such
objections was the fear that rights would be built up in Mexico
which would have to be recognized in any division of the water

| between the two countries.

Prior to the negotiation of the Treaty all the basin states,
except California, approved a resolution to the effect that the
facilities used in making water deliveries to Mexico should be
retained by the Unlited States.

Imperial Irrigation District 1s persisting 1n 1ts efforts
to construct a plant at Pilot Knob which that District will con-
trol and from which it will receive revenues. Whether or not this
ambition of the District mey ever be accomplished 1s questionable.
Unless some arrangement can be worked out so that there 1s no
violation of the Treaty terms, plans for such development will

have to be resisted.
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3. The Effect of the Mexican Water Treaty.

In addition to the effects of the Treaty which have been

. heretofore noted, another California claim should be mentioned.

' California has taken the position that the effect of the Boulder
Canyon Project and the California Self-Limitation Act is to create
a compact between the United States and Californiall/. This com-
pact, 1t 1s said, will be violated if by reason of the operation ?
of the Mexlcan Treaty water is made unavailable to satisfy Cali- i
fornla water contracts. In such an event California claims that '
the compact will have been breached by the United States and Calil-
fornia will no longer be bound by its Self-Limitation Act. If
this should happen, then doubt is thrown upon the validity of the
ratification of the Colorado River Compact and a ground would
exlst for contesting the compact 1itself,

At each session of Congress since the ratification of the
Mexican Water Treaty California interests have introduced and en-
deavored to secure the passage of legislation which would have
the practical effect of nullifying the Mexican Water Treaty. Thus

far, all of such efforts have falled.

4, The Arizona Situation.

Arizona did not ratify the Colorado River Compact until
1944, PFallure so to do was the result of fears that the Compact
did not acequately protect Arizona interests. Not only 1is there
the dispute over the meaning of Article III(b) but also an in-
ability on the part of Arizona and California to agree upon a

plan of water development. Recently California has strenuously

71. 3See opinion of Attorney Homer Cummings at pages 1516-
1521, Part 5, Hearings before the Committee on Foreign Relatlons,
U.3. Senate, 79th Congress, 1lst Session, on Treaty with Mexico.
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bjected to the authorization of the Wellton-Mohawk and Central
Arizona projects. A primary objection by California 1s that there
4s no assured water supply from the Colorado River for these pro-
Jects. Perhaps the real reason 1s the desire of California to
inimlze any water use projects in the Lower Basin which are not
located in the State of California, and thus to enhance the amount
of water which wlll ultimately be available for California use.

In thils connection Colorado has taken the position that
‘Arizona 1s entitled to use its proper share of Colorado River
water and that the manner in which such share 1s utilized by
Arizona 1s a domestic concern of that State.

5. The Controversy over III(b) Water,

Article III(b) of the Colorado River Compact reads as
' follows:

"In addition to the apportionment in paragraph (a),
the lower basin 1s hereby given the right to increase 1ts
beneficlal consumptive use of such waters by 1,000,000
acre-feet per annum."

The main tributary of the Colorado River in the Lower Basin
is the Gila River which rises in the mountains of Western New
Mexico and crosses Arizona to join the Colorado near the town of
Yuma. No specific reference is made in the Compact to the Gila
iRiver. At the time of the negotlation of the Compact practlically
' all of the usable water of the Gila River was diverted and used
in Arizona.

Arizona asserts that Article III(b) was written intoc the
Compact specifically to take care of the Gila River situation and

hence the 1,000,000 acre-feet therein referred to is for use in

_that state. California denles this.



In 1934 Arizona brought an action in the Supreme Court of

' the United States to perpetuate testimony intended to show that

| the purpose of Article III(b) was to protect Arizona in its rights
to the use of gﬁla River water. The Supreme Court denied leave to
- file the billI_/. There appear to be three possible contentions
with regard to the III(b) water, viz:

1. The claim of Arizona that III(b) refers to the
Gila River water and hence any water available for use in
the Lower Basin under III(b) 1is for the exclusive use of
Arizona;

2. The claim that the III(b) increases generally the
water avallable for use in the Lower Basin and 1s subject
to an equitable apportionment between the states of the
Lower Basin; and

3. The theory that III(b) water is unapportioned
water and is subject to any division which may be made af-
ter 1963 1n accordance with the provisions of III (f).

The acceptance of 3 noted above would enhance the water
supply avallable to satisfy the California contracts. Hence, the
great Iinterest of California in contesting the Arizona claim.

The proper interpretation of III(b) would seem to require
consideration of the intent of the makers of the Colorado River
Compact .

There seems to be little likelihood at the present time of

any amicable settlement of this controversy by the states of

72. See Arizona v. California, 292 U. S. 341.

73. Attention 1s directed to the testimony of Clifford H.
Stone and R. J. Tipton before a subcommittee of the Senate Public
Lands Committee in a hearing on S, 1175, B80th Congress, First Ses-
sion, wherein they took the position that the minutes of the com-
pact meetings sustain the claim of Arizona.
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Californla and Arizona. Litigation in the United States Supreme

Court may be the only solution.

Colorado has supported the Arizona claim with respect to

these matters.

6. Definition of Term "beneficial consumptive use."

In Article III (a) and (b) Colorado River Compact appor-
tions "beneficial consumptive use" of water. The term "benefi-
cial consumptive use" 1s not defined in the Compact. The Boulder
Canyon Project Act in 1its Section 4 providing for the limitation
of California uses employs the phrase "annual consumptive use
(diversions less returns to the river) of water of and from Colo-
rado River."

There 1s no agreement among the states as to the meaning of
the term "beneficial consumptive use." The Colorado River Report
of the Bureau of Reclamation does not attempt to define the temm.
In 1ts analysis of the water supply 1t utilizes different methods
of treatment in the two basins. The report contains estimates of
so-called present uses or depletions and also allowances for
future uses of water by new projects. Although the reported de-
pletion quantities are sald to represent the resulting effects
upon outflows from the Upper Basin at Lee Ferry, and from the
Lower Basin at the International Boundary, that rule appears to
have been applied only on the Lower Gila River at and below the
Phoenix vicinity in Arizona. All other depletion estimates pre-
sented in the report are based on the rule of evaluation at the
site, and to indicate their resulting effects upon outflows at
Lee Ferry or the International Boundary, it becomes necessary to

allow for and subtract the losses which the water, if not consumed
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the site, would suffer incident to its conveyance to Lee Ferry
y the International Boundary.

The compact, patently, does not divide water. Rather it
pportions "the beneficilal consumptive use" of water. This idea
y have resulted from the decision of the United States Supreme
ourt in the first case involving interstate rights to the flows
f western streams used for irrigation purposes. In Kansas v.
olorado, 206 U,S. 46, 117, Mr, Justice Brewer, who wrote the
declsion for the Court, closed his summary of conclusions with the
following statement:

"At the same time 1t 1s obvious that if the depletion
of the waters of the river by Colorado continues to increass
there will come a time when Kansas may justly say that there
1s no longer an equitable division of benefits, and may
rightfully call for relief against the action of Colorado,
its corporations and citizens, in appropriating the waters

of)the Arkansas for irrigation purposes." (emphasis suppli-
ed

The concept of an equitable division of benefits, rather
than stream flow, was apparently departed from in the decision in

Wyoming v. Colorado, 259 U.S. 419. There the Court entered a de-

cree 1imiting the right of Colorado "to divert and take" water

from the Laramie River. This Wyoming v. Colorado declislon was

announced on June 5, 1922. The Colorado River Compact was signed
on November 24, 1922, It 1s pertinent that the compact uses

language consonant with the theory of Kansas v. Colorado but

utterly inconsistent with the language of the decree in Wyoming

v. Colorado.

Further expressions of the United States Supremﬁ Court

should be noted. In the third Laramie River decision the court

7h. Wyoming v. Colorado, 298 U.S. 573, 581-582, decided
June 1, 1936.
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made the following statement:

"Colorado insists that the decree, in fixing the
measure of these meadowland appropriations, refers to the
amount of water consumptively used and not to the amount
taken from the stream into the ditches leading to the place
of use. The thing dealt with by the decree 1s described
therein as the right 'to divert and take' from the stream
and 1ts tributaries a designated amount of water. We think
these words refer to the water taken from the stream at the
point of diversion, and not to the variable and uncertain
part of it that is consumptively used."

When the North Platte case came before it, the high court
specifically recognized the difference between diversions and con-
sumptive use and defined consumptive use thus (325 U.S. 600):

"Consumptive use represents the difference between

water diverted and water which returns to the stream after
use by irrigation.”

Under the compact the consumptive use which 1s apportioned
must be "beneficial," Two questions may arise, first, what 1s a
beneficial use, and second, where 1is the use to be measured. Until
the entire supply of the river 1s appropriated it seems premature
‘'to arouse & controversy on the first item. The second, however,
is of great and immedlate importance. It directly affects the
‘quastion of the availability of water for the Arizona projects.
The situation has been thus summarized by R. J. Tipton 6
consulting engineer for the Colorado Water Conservation Boandz_/
"Beneficial consumptive use as it is used in the Colo-
rado River Compact 1s interpreted by California to mean the
aggregate of all the individual items of consumptive use at
the points of use. Arizona interprets the term to mean

depletion of main stream Colorado River water as a result
of man's activities.

By California's interpretation, all of the water
salvaged by man on tributaries of the Colorado River by
converting natural losses to beneficlal use would be

75. Nebraska v. Wyoming, 325 U.S. 589.
76. Testimony on S. 1175, 80th Cong., First Session
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charged against the amount of the basin's apportionment and
against the states' equitable shares of such apportiomment,
this in spite of the fact that the water so salvaged under
virgin conditlons never did reach the main stream and never
could have been used by any other water user in the Colo-
rado River Basin. Simply stated, California's position 1is
that the Upper Basin's 7,500,000 acre-feet of annual bene-
ficial consumptive use apportioned by the Compact shall be
determined by adding up all of the small increments of con-
sumptive use along all of the tributaries, large and small
in the Upper Basin, each increment of consumptive use to be
ascertained by the measurements of diversions from the
stream and by deducting from the amount of the diversions
the returns to the stream from which each individual diver-
slon 1s made. California's interpretation would involve
the measurements of the thousands of returns to the streams
from the lands irrigated by those diversions.

The State of Colorado's position 1is that the Upper
Basin under the Colorado River Compact has the right to
deplete the virgin flow of the Colorado River at Lee Ferry
by 7,500,000 acre-feet annually. The difference in inter-
pretation means a difference in the estimated water supply
avallable to Arizona under the Compact and related docu-
ments of over 1,000,000 acre-feet, all of which difference
is Involved in the applications of the two Interpretations
to the use of water on the Gila River. In the Upper Basin
a substantilal amount of water 1s Involved." (emphasis
supplied).

Mr. Tipton has expressed the definite opinion that the
Colorado River Compact Commission considered beneficial consump-
tive use to be synonomous with depletion at Lee Ferry.

Clifford H. Stone in testifying at the Senate committee
hearings on S. 1175 corroborated Mr., Tipton's conclusion by refer-
ence to the minutes of the meetings of the Colorado River Compact
Conmission and contemporary documents. He pointed out that as the
term "beneficial consumptive use" 1s not defined by the compact
and as the correct definition of the term is of great importance
resort may be had to material outside of the compact to arrive at
the correct meaning. Judge Stone then cited the book, "The Colo-

rado River Compact" by Reul Leslie Olson, pp. 35 and 36, thus:
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The phrase 'exclusive beneficial consumptive use'! and
the word 'apportion' used in Article III, paragraph (a),
defining the right of the Basins, gave great concern to the
Commissioners. The first one of these terms, the phrase
'exclusive beneficial consumntive use' was taken by some of
the Commissioners to railse the legal problem of whether or
not representatives of the separate states could apportion
or divide the corpus of the water. The second was selected
to express the 1dea of division of the water between the
Upper Basin and the Lower Basin because several of the Com-
missioners believed that its connotation was somewhat 4dif-
ferent from the meaning suggested by other terms. It was
thought that the word apportioned did not imply appropria-
tion and therefore did not raise the question of whether
or not the interstate agreement would have any effect upon
the existing system of vesting of water rights by appropria-
tion under state law in the several states of the Colorado
River area.

* % % % ¥ % |t caused much argument at the time the Compact
was drafted, and in the minutes of the meetings of the Com-
mission we find remarks forewarning us * * * of the con-
troversy.

% * % * *

The Commissioners sought to use language in the Com-
pact which would avoid the 1ssue. The phrase 'beneficilal
consumptive use' was decided upon as the most nearly satis-
factory expression. It was supplemented by a statement in-
serted in the official records of the proceedings to the
effect that 'the states of the upper division * * * wish
to state affirmatively * * * that it 1s the understanding
that the use of the language in Article III constitutes no
walver on their part or on the part of anyone of them to
any claim of ownership which they may have to the corpus
of the water or any recognition of any right or claim on
the part of the United States to the corpus of any of the
unappropriated water of the stream, 1t being the under-
standing of these states that the language used is the
medial ground which in no way raises or affects the title
of ownership'. This was subsequently adopted as the state-
ment of all of the Commissioners.”

An extended discussion of the matter appears in the minutes
of the November, 1922, meeting of the Commission held at Santa Fe,
New Mexico. The following excerpt from those minutes 1s 1indicative
of the discussion:

"Chairman Hoover: The whole proposition here 1s
whether you are going to divide the corpus of thils water or

whether you are going to divide the use. If you are going
to divide the corpus of the water you are going to be in a
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mighty lot of trouble before the federal government. If
you are golng to divide the use of the water, I don't see
any difficulties in the matter at all. Now if you are go-
ing to divide the corpus of the water you are going to
edopt the extreme state view. If you are going to the
other extreme and adopt the extreme federal view you would
acknowledge in this pact the unappropriated water belonged
to the federal government and that by this act the federal
government consented to transfer its rights to the states
and 1t would never get through Congress.

The question is to find a medial ground which does not
have elther extreme, and finding that ground on the ground
of use hes struck me all along as being the medial ground
which doesn't raise the question. If you are going to take
Mr. Carpenter's view you are going to divide the corpus of
the water. That 1s a contention I don't think the federal
government would be inclined to stand for. It 1s not for
me to decide, 1t is purely for you."

In testifying on S. 1175 (hearings not available in printed
form at this date) Judge Stone said:
| "This conception of the reason for the use of the term

'beneficial consumptive use' by the Colorado River Compact,

coupled with the resort in the Compact to 'depletion' by

Article III as the measure of beneficial consumptive use in

the Upper Basin, demonstrates that it 1s unjustified, un-

reasonable, and not in accordance with the Compact to
measure beneficial consumptive use of the Gila River in any
manner other than by depletion at its mouth."

To summarize thils point the question for determination 1s
whether beneficlal consumptive use shall be measured at the site
where the use takes place or is 1t to be measured as the depletion
of the stream at Lee Ferry and the international boundary respec-
tively resulting from upstream uses., As Mr. Tipton has stated the
amounts of water involved are substantial. Here again, a court
decision construilng and applying the compact may be the only
solution.

7. The Charging of Reservolr Evaporation Losses.

There are substantial losses of water through evaporation
from reservoir surface. Nothing is said in the Colorado River
Compact as to which basin should stand the evaporation losses from
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e Mead. Since that reservoir 1is located in the Lower Basin it
uld seem logical that such basin should stand the losses. How-
ver, the Lower Basin directs attention to Article VIII of the
sompact which reaeds thus:

"Present perfected rights to the beneficial use of
waters of the Colorado River system are unimpaired by this
contract. Whenever storage capacity of 5,000,000 acre-feet
shall have been provided on the main Colorado River within
or for the benefit of the lower basin, then claims of such
rights, 1f any, by appropriators or users of water in the
lower basin against appropriators or users of water in the
upper basin shall attach to and be satisfied from water
that may be stored not in conflict with Article III.

"A1l other rights to beneficial use of waters of the
Colorado River system shall be satisfied solely from the
water apportioned to that basin in which they are situate."”
The contention is that a reservoir 1s created for the bene-
. fit of the Upper Basin so that it may be free from any claims of

prior appropriations in the Lower Basin. Hence, 1t 1s sald

reservolr evaporation losses should be charged to the Upper Basin.
Some have modified this contention by asserting that the Upper
Basin should only be charged with the evaporation which would
occur from a reservoir q§v1ng a capacity of 5,000,000 acre-feet.

It 1s well recognized that the complete utilization of the
stream requires the construction of holdover reservoirs both in
the Lower Basin and in the Upper Basin. These will be for the
benefit of not one but all the states. Some method of charging
the reservolr evaporation losses will have to be worked out.

The Bureau of Reclamation has estimated that in the Upper
Basin the evaporation from reservoirs under ultimate conditions

 §
will amount to 831,000 acre-feet annually , and in the Lower

T7. Colo. River Report, p. 151, Table LXXIII.
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Basin the present evaporation losses from reservoirs are 713,000
‘acre-feet annually and under ultimate conditions will be 1,701,000
acre-feet annually 8/.

California has contended that no reservoir evaporation
- losses should be charged against the water covered by its contracts
with the Secretary of the Interior. 1In view of the fact that such
losses in the Lower Basin now amount to over 700,000 acre-feet
annually, 1t 1s of great importance to determine what shall be
done in regard thereto. At the moment litigation applying and
construlng the various pertinent documents appears to be the only
solution.

8. Miscellaneous Matters.

There are other potential sources of controversy which have
thus far not developed into major importance. Consequently for
the purposes of thls memorandum they will be merely noted.

(a) 1In its comments on the Bureau's Colorado River Report,
California recommends that "the seven Basin States, acting
through thelr respective Governors, proceed to negotiate and enter
into an agreement for the implementation of Article III (d) of the
Compact." Article III (d) requires the states of the Upper Divi-
sion to deliver 75,000,000 acre-feet of water at Lee Ferry every
ten year period. California desires to have some method of fixing
blame and securing relief in the event of a fallure to provide the
required flow. In the Upper Basin compact negotiations Colorado
has insisted that an agreement as to the obligations of the Upper
Division states to respond to Article III (d) is of equal import-

ance to the apportiomment between the Upper Basin states of the

8. Op. cit. p. 186, Table CXXI.
79. California comments on Colo. River Report, p. 99,
par. 4. 98



II (a) water allotted to that basin.

(b) Some procedure must be -developed for the administration
of main stream reservoirs for hold-over storage. It 1s recognized
that the complete utllization of the Upper Basin share of water
will require hold-over storage in that basin. Who is to deter-
mine the times and amounts of water released from these reser-
voirs? Most, if not all, of these reservoirs will have facilities
_for power generation. The demands for the release of water to
' generate power may conflict with the desires of non-power users
to keep the water in storage &s a protection against periods of
drought.

(¢) In the event that the surplus 1is insufficient to
satisfy the Mexican right what procedure is to be followed in
determining the respective obligations of the two basins. In
other words how 1s Article III (c¢c) to be made operative?

(d) There 1s uncertainty as to the meaning and effect of
Article VII relative to the "obligations of the United States to
Indian tribes.”

The controversial matters which have been presented in this
memorandum should not be considered as an all-inclusive list. It
1s impossible to foresee all situations and conditions which may
develop in the future.

9. Problems involved in the negotiation of an Upper Basin
Compact.

The two major problems confronting the Upper Colorado River

Basin Compact Commission are the apportionment between the states
of the Upper Basin of the water allotted to that basin by Article

III (a) of the compact and the agreement between the states of
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the Upper Division as to the responsibility of each to contribute
to the flows which are required by Article III (d) to be maintain-
ed at Lee Ferry.
Among the many matters ﬁhich should be covered by such a
compact are the following:

(a) A definition of the term "beneficial consumptive

use;"

(b) A method for measuring beneficial consumptive use;

(c) Provision for administration of the compact;

(d) Recognition of the principle that the laws of

the individual states operate for the allocation and dis-

tribution within the state of water apportioned to the

state.
(e) Provisions pertaining to the construction and
administration of facilities located in one state for use

In connection with water projects located in another state

or states;

(f) A definition of the rights;, powers and jurisdic-
tion of the United States.

The desire for an early consummation of an Upper Basin com-
pact should not influence the compact commissioners to enter into
a compact which, because of the lack of factual knowledge or of
careful legal preparation, contains the seeds of future controver-
sy. The controlling idea should be to create a permanent set of
rules and principles which will permit the full development of the
water resources of the Upper Basin with a minimum of interstate

friction.
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XIII
POSSIBLE INTERSTATE LITIGATION

It should be frankly recognized that there 1is a strong
possibllity of interstate l1itigation over the use of the waters
of the Colorado River system., Thls may come within the near
future or 1t may be delayed for several years. But unless there
is a complete change of attitude and the creation of a serious
desire to understand the problems of others and to cooperate to
solve those problems litigation 1s inevitable.

Currently the fact which creates the hazard of litigation
1s the conflict between Arizona and California over the water
supply for the Wellton-Mohawk and Central Arizona projects. This
conflict involves the interpretation of Article III (b){ the mean-
ing of "beneficial consumptive S;e," the method of meaaﬂging such
use, and the valldity and effect of the California.gg%er contracts.
While these problems are all within the Lower Basin, the Upper
Basin may not ignore them. A determination of the controversiles
between Arizona and California might have a great effect on the
rights of the Upper Basin.

Any law suilt which is brought will be interstate 1in char-
acter and hence within the original jurisdiction of the United
States Supreme Gourtgg/. In the event leave to file a bill és
granted and issues jolned, the present practice of the Court—l/
is to appoint a Master for the taking of testimony. The case
finally comes before the Court upon objections to the report of

the Master.

80- e S Conatu Art. III, Sec. 2, ¢l. 2
81. See Colorado v. Kansas, 320 U.S. 383, Nebraska v.
Wyoming, 325 U.S. 509.
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While many interstate suits over water have been long drawn
iout , 1t would appear that litigation construing and applying

- the Colorado River Compact and the other documents pertaining to
the river would not necessitate prolonged evidence taking hearings
such as were present in the Arkansas River and North Platte River
cases,

Certain problems in connection with such litigation should
be noted. The United States Supreme Court has held in a long
series of decisions that 1t will not grant relief against a state
unless the complaining state shows an existing or presently threaten-
ed injury of serious magnitude8 . A potential threat of injury
is insufficient to justify an affirmative decree against a state.
The Court will not grant relief against something feared as liable
to occur at some future thmesu +« The rule that judicial power
does not extend to the determination of abstract questions has
been announced 1in numerous cases . For there to be a justici-
able controversy it must appear that the complaining state has

suffered a loss through the action of the other state, furnishing

B2. The first Arkansas River case, Kansas v. Colorado, was
filed in 1901 and decision rendered in 1907. The Laramie River
litigation between Wyoming and Colorado began in 1911 and was
finally ended in 1940. The North Platte case, Nebraska v. Wyoming,
was brought in 1934 and decision rendered in 1945.

83, Missouri v. Illinois, 200 U.S. 496, 521; New York v.
New Jerse 256 U.3. 296, 309; North Dakota v. Minne ota, 263 U.S.
365, 370; Connecticut v, Massachusetts, 9; Alabama
v. Arizona, 291 U.S3. 286, 291; Washington V. Oregon, "297 U.8, 517,
529.

84, Alabama v. Arizona, 291 U.S. 286, 291.
85. Ashwander v. Tennessee, 297 U.S. 288 324; New York V.
Il1linois, 27F U.S, 588; U.3. v. West Virginia, 295 U. S.
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a claim for judiclal redress, or asserts a right which 1s sus-
ceptible of judicial enforcement according to the accepted prin-
ciples of jurisprudencegé/. The mere fact that a state 1s plain-
tiff 1s not enough8 « An iInjunction will issue to prevent exist-
ing or presently threatened injuries but will not be granted
against something merely feared as liable to occur at some in-
definite time in the futureBB + The Court has repeatedly said
that it will not 1ssue declaratory decreesa . Inchoate rights

dependent upon possible future development furnish no basis for a
0
decree in an interstate suit .

The rules and principles noted above would seem to preclude
any interstate l1itigation at this time, It 1s difficult to see
how there can be an injury, elther existing or presently threaten-
ed, when neither basin has even approached the consumptive use
apportioned to it by the compact. It has been noted that Cali-
fornia 1s now using but about one-half of the water covered by its
contracts. There is now approximately 8,000,000 or 9,000,000
acre-feet of water annually wasting into the Gulf of California
unused either in this country or in Mexico . « Under the circum-
stances 1t would seem that any decree which might be entered by
the United States Supreme Court apportioning water or benefits be-
tween the states or any of them would be of a declaratory

character,

86, MNassachusetts v. Missouri, 308 U. S. 1, 16.

87. Florida v. Mellon, 2;3 U.S. 12, 16.

88. Connecticut v. Massachusetts, 282 U.S. 660, 674.

89. Arizona v. California, 285 U.S. 423, 463; United States
v. West Virginia, 295 U.S. 463, U74; Alabama v. Arizona, 291 U.S.
2860, 291; Massachusetts v, Missouri, 306 U.S. 1, 15.

90. Arizona v. California, 283 U.S. 423, 462.

91. Senate Executive Report No. 2, 79th Congress, First
Session, p. 4.
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Some doubt 1s cast upon this conclusion by the recent
decislon in the North Platte case +« There Colorado presented a
‘motion to dismiss upon the theory that there was no showing that
Colorado was injuring or threatening to injure any state. The
motion was denled, the Court saylng among other things :

"If this were an equity suit to enjoin threatened in-
jury, the showing made by Nebraska might possibly be in-
sufficient, But State of Wyoming v. Colorado, supra, in-
dicated that where the claims to the water of a river ex-
ceed the supply a controversy exists appropriate for
judicial determination. If there were a surplus of un-
approprilated water, different considerations would be ap-
plicable. * * * But where there is not enough water in the
river to satisfy the claims asserted against it, the
situation 1s not basically different from that where two
or more persons claim the right to the same parcel of land.
The present claimants being States we think the clash of
interests to be of that character and dignity which makes
the controversy a justiciable one under our original juris-

diction."
94/
Three judges dissented on this point « The lack of un-

animity would seem to indicate that the rule established should
not be too readily accepted. The Court may return to the rule
announced in 1943 1in the Arkansas River case when 1t denied
relief to Kansas in a dispute over a stream which had been over-
appropriated for more than forty years. The Court then said among

30

other things :

"The reason for judicial caution in adjudicating the
relative rights of states in such cases 1s that, while we
have jurisdiction of such disputes, they involve the in-
terests of quasi-sovereigns, present complicated and dell-

cate questions, and, due to the possibility of future
change of conditions, necessitate expert administration

02. Nebraska v. Wyoming, 325 U.S. 589, decided June 11,

1945,
93, 325 U.S. 610.
o4k, 325 U.S., 657, 664.
95. Colorado v. Kansas, 320 U.S. 3830
96, 320 U.S. 392.
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rather than judicial imposition of a hard and fast rule.

Such controversies may appropriately be composed by nego-

tiation and agreement, pursuant to the compact clause of

the Federal constitution. We say of this case, as the
court has sald of interstate differences of 1like nature,
that such mutual accommodation and agreement should, if
possible, be the medium of settlement, instead of our ad-
judicatory power,"

If the states fall to heed the advice so given, it is pos-
sible that the North Platte decision afford a precedent for the
court assuming jurisdiction of a case over the disposition of
Colorado River water. Certain it is that claims are now asserted
to at least all, if not more, of the water which 1s apportioned to
the Lower Basin by Article III (a) of the compact. The distinc-
tion between the Colorado River situation and the North Platte 1s
that the Colorado Rilver 1s not now over-approprilated as the Court
held the North Platte to be.

Appraising the problem from a standpoint of theory rather
than precedent, 1t would seem that states should have recourse to
the United States Supreme Court in a situation such as that which
now confronts the Coloradov River Basin States. The federal con-
stitution affords but two methods of solution of interstate disputes
an interstate compact or litigation in the United States Supreme
Court. The Colorado River Basin states are unable to agree upon
the construction and application of an interstate compact, a
federal statute, and certain contracts between the United States
and public or quasi public agencles. While the controversy goes

on, development 1s stymled. Under such conditions there 1s no

logical reason for the Court to refuse to determine the 1issues.

Another hurdle to a sult in the United States Supreme Court

1s the fact that the United States 1s a necessary party. The
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United States has constructed and 1s now operating Boulder Dam and
Parker Dam. The Unlted States has built the All-American Canal
and 1s now engaged in bullding Davis Dam. The Secretary of the
Interlor has contracted with California interests, with Arizona

and with Nevada, The interests of the United States may not be
overlooked or disregarded.

In order to overcome this difficulty Senator McCarran of
Nevada, a staunch friend of California, introduced in July, 1947,
a Senate Resolutlon reading as follows:

"WHEREAS the development of projects for the use of
water in the Lower Colorado River Basin is being hampered
by reason of long standing controversies among the States
in said Basin as to the meaning and effect of the Colorado
River Compact, the Boulder Canyon Project Act, the Boulder
Canyon Project Adjustment Act, the California Limitation
Act (Stats. Cal. 1929, Chap. 16), the various contracts
executed by the Secretary of the Interlor with States,
public agencies and others in the Lower Basin of the Colo-
rado River, and other documents and as to various engineer-
ing, economic and other facts; Now therefore be it

RESOLVED by the Senate and House of Representatives of
the United States of America in Congress assembled, That,
for the purpose of avolding a multiplicity of actions and
expediting the development of the Colorado River Basin, the
Attorney-General 1s hereby directed to commence in the
Supreme Court of the United States of America, againat the
States of Arizona, California, Nevada, New Mexico and Utah,
and such other parties as may be necessary or proper to a
determination, a sult or action in the nature of inter-
pleader, and therein require the parties to assert and have
determined thelr claims and rights to the use of waters of
the Colorado River system available for use in the Lower
Colorado River Basin."

A similar resolution was introduced in the House by Con-
gressman Poulson of California. The House resolution was referred
to the Judiciary Committee. The President Pro Tem of the Senate
referred the McCarran resolution to the Senate Judiclary Committee,
but those opposed to California took and sustained an appeal from

the order of the chair and forced the reference of that resolution
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to the Senate Public Lands Committee.

The formal position to be taken by Colorado in regard to
this resolution has not been determined. If the litigation is
under circumstances which recognize the validity of the Colorado
River compact and the apportionment made thereby and if the 11iti-
gation 1s specifically confined to the determination of the dis-
putes over the III (b) water and the meaning and application of
the phrase "beneficial consumptive use," strong arguments can be
presented for encouraging rather than discouraging such a law suilt
at this time.

There 1s no assurance that the Court will take jurisdiction
of such a case and render a helpful and workable decree. In spite
of this, Colorado must promptly decide what action it will take.
The wise course may be to rewrite the Resolution so that 1ts pur-
pose 1s clear and then support 1ts passage.

Another matter should be mentioned. The Federal constitu-
tion requires the consent of Congress before an interstate compact
is valid. Congress consented to the Colorado River Compact under
conditions which are detailed in the Boulder Canyon Project Act.
Is 1t within the purview of the Court to pass upon the meaning
and application of the Compact? Can it be said that the meaning
and application of the Compact is a political question for deter-
mination by Congress rather than & judicial question for deter-
mination by the Court? Little research has been done on this
point. It deserves thorough study. Particularly so in view of
the agitation for river basin development to be taken over by
authorities. If the matter 1s a political one, can Congress upset

the whole arrangement by the creation of an authority?
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XI1v
THE COLORADO RIVER AND THE AUTHORITY ISSUE

The concept of an authority is that an autonomous Federal
corporation has plenary control over the water resources of a
river basin. The present agitation for authorities has stemmed
from those who claim success for the Tennessee Valley Authority.
Currently attempts are being made to create a Missouri Valley
Authority and a Columbia Valley Authority. The attitude of the
present Congress 1s against the creation of such authorities.

S0 far as 1s known there has been no movement supported by
within basin interests for the creation of an authority on the
Colorado River. One reason is probably the doubt which would be
cast upon the effect of state laws, the compact and the water
contracts.

Two matters should, however, be mentloned because of their
peculiar effect on the State of Colorado. River authorities are
commonly conceived with boundaries that are coterminous with water
shed of the basin. Colorado is vitally interested in the exporta-
tion of water from the basin of the Colorado River. This 1is an
interest which is common with California as the great developments
in the southern portion of that State which depend on Colorado
River water are without the natural basin of the stream, From a
practical standpoint the attitude of an authority toward the ex-
portation of water away from the region over which the authority
has control would undoubtedly be unfriendly.

In other words under the present theories as to authorities
such developments as the Blue-South Platte and the Gunnison-
Arkansas would probably be adversely affected by the creation of

any Colorado River authority.
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The creatlion of authorities in basins adjoining that of the
Colorado River might arouse serious complication. Representatives
of both Nebraska and Kansas have in conferences with Colorado
officlals suggested the possibility of securing water for the
Platte and Arkansas basins in their states respectively through
the transmountain diversion in Colorado and Wyoming of Colorado
River water.

These suggestions run contrary to the fixed Colorado policy
that Colorado River water may not be taken for use in a state
which is not a Colorado River Basin state. In the event of the
creation of elther a Missourl Valley Authority or an Arkansas
Valley authority the question 1s serlous because the authority
bills which have thus far been presented to Congress glve the
authority plenary control over water. Thus 1f an MVA were created
with plenary power it 1is possible, 1if not probable, that the
authority would require that water brought into the Platte basin
from the basin of the Colorado River by the Colorado-Big Thompson
project be-passed to Nebraska for use in that state. The same
thing could happen on the Arkansas in connection with the Independ-
ence Pass diversion. If Colorado is to avoid trouble it must be
alert to prevent any such complications.

The Golorddo River Compact authorizes diversion of Colo-
rado River water into another watershed, if such diverted water is
to be used within the boundaries of the States through which the
Colorado River system extends and if such use 1is not in excess of
that allowed by the compact. The compact, however, does not

authorize the diversion of waters of the Colorado River for use

-109-



in States not included in either the Upper or Lower Basidgl/.
Hence, 1f Colorado should permit either Nebraska or Kansas to ob-
tain the use of Colorado River water, it would violate the com-
pact.

Colorado, the state at the top of the mountains, 1is located
in four ma jor stream basins, the Colorado, the Platte, the Ar-
kansas, and the Rio Grande. The complications which would arise
from the creation of valley authorities on each of these streams
are of such a nature that for Colorado to accede to any authority
plans 1s tantamount to the surrender by the state of control over
its water resources and their development. For Colorado the
authority scheme can never be the answer to the problem of river
development. If the present instrumentalities should prove in-
effective, some scheme different materially from the present con-

cept of authorities must be devised.

Xv
CONCLUSION

No attempt has been made to cover all the Colorado River
situation in a comprehensive manner. This is a memorandum and
nothing more. A bibliography on the Colorado River would in it-
self cover several pages.

The important thing is that Colorado must be ever alert to
protect 1ts rights and interests. Other states retaln large

staffs of engineers and lawyers who are solely concerned with the

97. See decision M-28389 of the Solicitor of the Interior
Department, approved by the Secretary of the Interior, April 4,
1936, Reclamation Laws Annotated, p. 363.
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Colorado River. At least one state maintains a substantial lobby

in Washington. Colorado must to the extent of its abllity meet

such competition. If 1t does not, it may possibly lose its great-

est natural resource.
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