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At its March 18, 2010 meeting, the California Marine Life Protection Act (MLPA) Blue Ribbon
Task Force (BRTF) continued its discussion regarding potential tribal legal questions, tribal
uses of marine resources, and how the MLPA North Coast Regional Stakeholder Group
(NCRSG) should take into account those uses in developing draft marine protected area
(MPA) proposals. At this meeting the BRTF received a memo from MLPA staff (Attachment A)
with suggestions regarding potential legal questions submitted by task force members and how
the NCRSG should consider tribal uses of marine resources in developing draft MPA
proposals. The BRTF also received and discussed a statement from the InterTribal Sinkyone
Wilderness Council regarding a tribal use policy (Attachment B).
The BRTF took two actions on these subjects:
1. The BRTF received a memo from the InterTribal Sinkyone Wilderness Council and
some BRTF members had not had sufficient time to review and consider the points
made. After a robust discussion about four bulleted points highlighted in the memo and
potential use of the language for providing guidance to the NCRSG, the BRTF
requested that staff make available to the public and California tribes and tribal
communities the InterTribal Sinkyone Wilderness Council memo, requesting input on
the four bulleted points. The BRTF may provide additional guidance to the NCRSG
based on any input received on the four bullet points.
2. The BRTF provided guidance to the NCRSG as follows:
a. In developing MPA proposals, the NCRSG should strive to accommodate noncommercial, traditional subsistence, religious, cultural and other customary tribal
gathering uses, by identifying such gathering uses as permitted in MPAs,
understanding that some traditional gathering uses may render an MPA as
requiring a specific classification as a state marine conservation area or state
marine park and potentially with a level of protection that is different from a state
marine reserve. This guidance is consistent with previous BRTF guidance as
confirmed on March 1, 2010 (see attached January 13, 2010 MLPA staff memo
with an updated summary of key guidance provided in previous MLPA study
regions) and is supplemental to, but does not in any way replace, prior guidance.
b. NCRSG members should work with one another and members of California
tribes and tribal communities to understand traditional tribal gathering areas,
including high-priority areas, and use this information in developing MPA
proposals. It is important that California tribes and tribal communities
communicate and share information within the MPA planning process to help
ensure that traditional tribal gathering areas are affected to the least extent
possible by proposed MPAs.
c. NCRSG members should recommend potential co-management opportunities or
approaches that can be recommended to the State of California.
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d. NCRSG members should recommend mechanisms for characterizing traditional
gathering uses in a respectful manner, so that MLPA Initiative staff and the BRTF
can understand how best to classify any MPA that may be coexistent with
traditional tribal gathering areas.

ATTACHMENT A

California Marine Life Protection Act Initiative
1416 Ninth Street, Suite 1311

Sacramento, CA 95814

916.654.1885

March 17, 2010

Dear Chair Gustafson,
Per your request, MLPA Initiative senior staff has reviewed the legal questions provided
to you by MLPA Blue Ribbon Task Force (BRTF) members Meg Caldwell and Roberta
Cordero. We believe some of these questions may be answered when we complete our
expanded tribal regional profile appendix next month, but most are best combined and
answered in a longer term process that will go well beyond our October completion date
for the MLPA North Coast Study Region.
In our continuing discussions with the California Fish and Game Commission and
California Department of Fish and Game (DFG) legal staff, all advise that (1) the
commission needs to continue its legal obligation of not granting exemption to any party
from the MLPA, (2) the commission does not have the legal authority to grant an
exclusive use for tribes or tribal communities without legislation, and (3) both the
commission and DFG should continue discussions with the tribes and tribal
communities. We have requested formal legal written advice from DFG be delivered to
the BRTF as soon as possible. Once this guidance and legal framework are formally in
place, further discussion on these matters seems outside the charge of the BRTF.
Policy guidance based on legal consultation to date is that state marine reserves should
be outside of tribal gathering areas. When this is not possible, these areas should be
characterized and protected in a state marine conservation area or a state marine park
that does not attempt to provide exclusive use. The language that the BRTF drafted and
is being considered at this Thursday’s teleconference meeting is consistent with that
policy guidance and encourages stakeholders to put forward other options within that
guidance that offer potential approaches and mechanisms for respectfully characterizing
how traditional gathering uses and locations can co-exist within an MPA. Such options
may be able to be put forward as part of the BRTF’s final October recommendations or
they may need to become part of a longer term process that is scheduled to begin with
an April 9 meeting in Sacramento; that meeting will bring together DFG, California State
Parks, and California coastal tribes and tribal communities from throughout the state to
establish a framework and timeline for addressing these major legal and legislative
issues over the longer term.
Sincerely,
Ken Wiseman
on behalf of senior staff
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The InterTribal Sinkyone Wilderness Council takes this opportunity to comment
on the Initiative’s development of a Tribal Use Policy. We understand the Blue Ribbon
Task Force (BRTF) intends to adopt such a policy in order to guide the Regional
Stakeholder Group’s evaluation of external and internal arrays. The need for such
guidance arises from the regrettable fact that the Marine Life Protection Act neglected to
explicitly address Tribal rights and interests. We are confident, however, that a policy
can be devised that avoids interference with long-established Tribal traditional cultural
subsistence uses, and at the same time stays within the legal parameters of the Act and
other provisions of State and federal law.
We agree with the sum and substance of the prior BRTF discussion that a “policy
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appropriate. We have revised our earlier draft policy recommendation to take into
account the emerging consensus on the BRTF that Tribal uses should be protected by
avoiding those areas along the North Coast where such uses have traditionally been
carried out. In our view, the policy directive to the Regional Stakeholder Group should
include the following:
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ATTACHMENT B

•

Arrays developed by the Regional Stakeholder Group (RSG) should accommodate
traditional cultural subsistence, ceremonial and other customary uses of marine
resources carried out by the North Coast Tribes and Tribal Communities of
Mendocino, Lake, Humboldt, and Del Norte Counties pursuant to aboriginal right
or long-established continuous practice by either:
a) Delineating Marine Protected Area (MPA) boundaries that do not overlap
with such cultural use areas; or
b) Identifying such uses as permanently permitted uses within the MPAs.

•

The Regional Stakeholder Group should consult with North Coast Tribes to
understand the nature and scope of Tribal uses and should further develop proposed
MPAs in ways that do not interfere with such uses.

•

The Regional Stakeholder Group should identify and recommend to the Blue
Ribbon Task Force potential co-management approaches for effective stewardship
of critical marine resource areas, consistent with State and federal law.

•

The Regional Stakeholder Group’s recommendations to the Blue Ribbon Task
Force regarding any Tribal issues need to be provided to the Tribes for their review
and input prior to the Stakeholder Group submitting such recommendations to the
Blue Ribbon Task Force.
We understand the Initiative staff has sought legal advice and guidance from counsel

for the Department of Fish and Game and/or the Office of the Attorney General. Our
concern is that the array evaluation process now underway may advance too quickly for the
legal guidance to have its maximum utility. To address this concern, we would like to
suggest that until the guidance is forthcoming, the BRTF direct the RSG to draw the
boundaries of MPAs to avoid those areas identified by the Tribes as traditional cultural
subsistence use areas. The Tribes have repeatedly made the point that avoiding interference
with their traditional cultural uses is consistent with the MLPA’s goal of protecting,
stewarding and conserving marine resources. This pivotal point is supported by the
documented facts that, since the beginning of time, the Tribes have been responsible
stewards of their aboriginal lands and waters, and that continued Tribal uses have minimal
adverse impacts to marine resources. No further legal authority for a policy of avoidance is
needed.
2

Approved by Sinkyone Council on March 17, 2010

ATTACHMENT B

If this conclusion turns out to be wrong, and insurmountable legal obstacles to
accommodating Tribal uses in this way are identified, at that time the Initiative can undertake
further consultations with Tribes to develop other measures designed to maintain consistency
with State and federal law. Tribal uses cannot be ignored in these early stages of MPA
development; otherwise, subsequent revisions to the MPAs will be much more difficult and
problematic. If such revisions cannot be or are not made, the Initiative will have failed
in its goal to respond favorably to the concerns of sovereign Indian Tribes. Having
heard from more than 25 North Coast Tribes of the paramount concern of continuing
traditional uses, the Initiative should not proceed further with MPA development without
first addressing such uses.
In addition to this concern with timing, the InterTribal Sinkyone Wilderness Council
is also concerned about several proposals for the process by which the Tribal Use Policy may
be adopted. We do not support the creation of a tribal advisory group to recommend a policy
because this would defeat the goal of conducting direct and genuine consultation with
individual North Coast Tribes.
Finally, we understand the BRTF has considered hiring outside counsel to give advice
and recommendations for a Tribal Use Policy. Although such advice would be welcome, we
do not believe it is necessary at this time. Counsel for the InterTribal Sinkyone Wilderness
Council can assist the attorneys for the Department of Fish and Game and in the Office of the
Attorney General in working through all the legal questions that have arisen. Together, we
believe counsel for the Tribes and the Initiative can develop creative solutions to reaching the
goal of the BRTF of avoiding interference with the traditional cultural subsistence uses of
North Coast Tribes.
Thank you for your consideration of our views.
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