CA DEPARTMENT OF FISH AND WILDLIFE
OFFICE OF SPILL PREVENTION & RESPONSE
Revised
INITIAL STATEMENT OF REASONS
Including
ECONOMIC IMPACT ASSESSMENT
Amend Section 870.15
Repeal Section 870.17, 870.19, 870.21
Add new Section 870.17
Title 14, California Code of Regulations
Re: Oil Spill Prevention & Administration Fund Fee

Date of this Initial Statement of Reasons: November 22, 2016
I.

Description of Regulatory Action

(a) General Background
The California Department of Fish and Wildlife (Department), Office of Spill Prevention
& Response (OSPR) is proposing to adopt through this regular rulemaking, regulations
regarding collection of the Oil Spill Prevention and Administration Fund (OSPAF) fee,
pursuant to statutory changes made by Senate Bill 861 in 2014.
In 2014 Senate Bill 861 was signed by the Governor and took effect immediately. It
created a statewide oil spill prevention, preparedness, and response program by
expanding the long-standing marine program to apply to all surface waters of the state,
including expanding collection of the per-barrel-of-oil fee that funds the program. This
bill authorized the Administrator of OSPR to promulgate emergency regulations to
implement this program to protect inland surface waters. SB 861 provided that the
emergency regulations would be valid for 12 months.
An emergency rulemaking action for the OSPAF fee was approved by the Office of
Administrative Law on October 23, 2014 (OAL Matter No. 2014-1013-04 EFP) and
readopted on January 29, 2016 (OAL Matter No. 2016-0115-03EFP). As emergency
regulations, they did not go through the formal comment process. OSPR is initiating this
regular rulemaking action in order to make the emergency regulations permanent.
(b) OSPAF Background
Between 1991 and 2014 the OSPAF was funded by a fee on barrels of oil and
petroleum products received at marine terminals by vessels and transported through
1

marine pipelines. For many years this fee has been set at 6.5 cents. After Senate Bill
861 became effective the fee is now assessed upon the oil received at marine terminals
and refineries regardless of the mode of delivery.
The owner of the oil must pay the fee, not the deliverer of the oil. These proposed
regulations will require some owners of crude oil or petroleum products, who had not
previously been paying the fee, to pay the per-barrel fee when the oil is received at a
refinery or marine terminal. New fee paying situations involve deliveries by railroads, instate oil production (not off-shore), in-state pipelines (not off-shore), and deliveries by
truck (if any).
II.

Problem the Regulatory Action Intends to Address

Since the existing OSPAF fee regulations only relate to collection of the OSPAF fee at
marine terminals, where the oil is delivered by “marine” routes, the Administrator must
promulgate these regulations to include collection of the fee at refineries and other
methods of delivery.
The proposed regulations make changes to existing regulations.
III.

Purpose, Rationale, and Necessity for the Amendment, Addition, or Repeal
of the Regulations

Government Code section 8670.39 grants the Administrator of OSPR the authority to
adopt regulations and guidelines regarding the OSPAF. The proposed regulations
implement, interpret, and make specific Government Code sections 8670.39 through
8670.41. The proposed regulations are necessary to provide specificity not found in the
statutes.
The sections below set forth a discussion of the specific purpose for each regulatory
provision being added, amended, or repealed, and the rationale for why these
amendments are reasonably necessary to carry out the purpose and address the
problem for which it is proposed. See the text of the proposed regulations.
Subchapter Heading
The subchapter heading is being removed as unnecessary. The OSPAF is the only
fund administered by OSPR with regulations associated with it, so subdividing this
chapter into a subchapter is not necessary. It will just be chapter 6.
Section 870.15 - Definitions:
With these and other regulations, OSPR is trying to ensure that definitions that are
widely used in subdivision 4 are only listed in section 790 and not duplicated elsewhere.
This is necessary to provide clarity by putting the commonly used definitions and
abbreviations in one section. This will also eliminate the duplication of terms in multiple
sections potentially creating scenarios where one term might be updated and the others
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accidentally not updated, which would cause considerable confusion. Only definitions
that are truly unique to a particular chapter or subchapter will be included, such as
“Barrel Fee” and “Nontank Vessel Fee” in this chapter. Some edits are non-substantive;
some for style and conformity.
Subdivision (a) defining “Board” has been removed as unnecessary.
The text of subdivision (b) is renumbered to (a), and is amended to explain the fee
collection changes made by statute.
Old subdivision (c) has been removed as unnecessary. The definition of “marine
waters” in section 790 of this chapter does not need to be duplicated here.
New subdivision (b) is a description of the nontank vessel fee; the fee itself is set
section 870.7. It is necessary to include this definition to provide clarity to the regulated
community to distinguish this fee from other fees deposited into the OSPAF.
Subdivision (c) defining “Marine Waters” is being deleted to avoid confusion and
redundancy. It is already defined in section 790.
Subdivision (d) defining “Petroleum Products” is being removed as unnecessary
because the definition of “Oil” in section 790 includes petroleum products and does not
need to be duplicated here.
New Section 870.17:
The old long time text of section 870.17 has been completely removed and re-drafted
for clarity and consistency, and to eliminate mere restatement of statutory language.
The new section 870.17 is consistent with Government Code section 8670.40 as
amended by SB 861.
Distinctions between oil transported by pipeline or vessel in the old section 870.17
[subdivisions (a)(1) and (2)] were made obsolete by SB 861 and have been removed.
Subdivisions (a) and (b) have been redrafted from the old version of 870.17 to reflect
changes by SB 861, which makes the fee applicable to all crude oil and petroleum
products received at a marine terminal or refinery, regardless of mode of delivery.
Subdivision (a) generally explains there are two fees collected that are deposited into
the Oil Spill Prevention and Administration Fund (OSPAF).
Subdivision (b) describes the per-barrel fee collected at refineries and marine terminals.
Subdivision (b)(1) and (2) are necessary to both define the fee and set the fee. The fee
has been set at $0.065 cents for many years, and it has not been changed here.
Subdivision (b)(3)(A) explains that the Board of Equalization (Board) collects the fee.
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Subdivision (b)(3)(B) has been updated to include a timeframe for notification from
OSPR to the when there is a change in the OSPAF fee.
Subdivision (b)(4) reflects the intent of Government Code section 8670.40, which
reiterates that the fee is only to be paid once, upon the first delivery to a refinery or
marine terminal. It is necessary to re-state this important piece of information to the
regulated community so there is no confusion or over-payment of the fee. This
Legislative intent is found in uncodified language of Section 5 of Assembly Bill 815
(2015).
Subdivision (b)(5) alerts operators that they may be required to register with the Board
for purposes of fee collection.
The text of old subdivision (c) regarding the nontank vessel fee has been re-drafted.
New subdivision (c) is substantively the same as old section 870.17, subdivision (c). It
was necessary to slightly alter this version to clarify in paragraph (3) how and when the
nontank vessel fee is paid, and to conform to the formatting of the rest of new section
870.17.
Subdivision (d) makes clear the hierarchy of statute over regulations, preserving any
authority in the statutes.
Section 870.19
Section 870.19 has been removed as unnecessary. New section 870.17 functionally
replaces section 870.19. Much of section 870.19 was essentially a restatement of
Government Code section 8670.40.
Section 870.21
Section 870.21 has been removed as unnecessary. This section was essentially a
restatement of Government Code section 8670.40, subdivision (e).
IV.

Economic Impact Assessment

These regulations are not considered “major regulations” based on the economic impact
assessment. The economic impact is less than $50 million dollars.
The proposed OSPAF regulations are not the cause of economic impact or fiscal
impact, because the fee is created in statute. The statute sets the commodity subject to
the fee, the increment in barrels, where the fee is collected, the mode of delivery, who is
responsible to pay the fee, and the cap on the fee.
These proposed OSPAF regulations would retain the fee at 6.5 cents per barrel
collected at marine terminals, and now includes the fee collection for deliveries to
refineries, regardless of the method of delivery. However, the Board does not track the
mode of delivery to a refinery or marine terminal.
4

All potential payers of the fee must register with the Board of Equalization (Board). The
number of fee payers changes over time. Prior to October 2014, there were 42
companies actively registered. When the fee collection changed in October 2015, there
were 53 companies actively registered. According to the Board’s May 2016 report
regarding the OSPAF fee, 16 companies are no longer actively registered and four new
companies have been added, for a total of 41 companies actively registered for possibly
owing the OSPAF fee. Based on the Board’s May 2016 OSPAF Fee Report, this fee
was due from 21 companies (20 did not owe the fee that month). [See attached Board
report] Reviewing all Board reports since the implementation of the new fee in
September 2014, 16 companies usually pay the fee each month. These 16 companies
account for 97% of all fees paid since September 2014. Of these 16 regular feepayers, six are new, in that they did not pay the fee prior to September 2014. These six
new fee payers account for 3% of all fees paid. Note that some of the old fee payers
now pay more or less than previously.
The new fee payers would be those owning oil delivered by railroad or inland pipeline to
a refinery. OSPR is not aware of direct railroad or pipeline deliveries to marine
terminals at this time. OSPR estimates approximately $12.3 million more will be paid by
fee payers in 2016, which is a direct economic cost to industry – the owners of the oil.
The primary sources of new fee revenues are those that transport crude oil by rail and
inland pipelines. These two sources provided a combined total of 190 million bbls of oil
in 2015, which would imply fees of $12.3 million. This is based on crude-by-rail
information from the California Energy Commission, and inland oil production
information from the Division of Oil, Gas, and Geothermal Resources, hereby
incorporated by reference.
•

Crude-by-Rail: In 2015 the total crude-by-rail imports to California were
1,762,000 bbls. There was a significant drop in crude-by-rail imports to California
between 2014 and 2015 – from 5,737,000 bbls to 1,763,000 bbls. (1,762,000
bbls/year x $0.065 = $114,500) (Ref. CEC Almanac regarding Petroleum Data,
Facts, and Statistics. Source:
http://www.energy.ca.gov/almanac/petroleum_data/statistics/2015_crude_by_rail.
html)

•

On-Shore Oil Production: In 2015, the state on-shore production was
188,700,000 bbls of crude oil. (188,000,000 bbls/year x $0.065 = $12.2M)
(Source:
ftp://ftp.consrv.ca.gov/pub/oil/annual_reports/2015/PR03_2015.pdf)

Also, four of the companies paying the OSPAF fee, which together paid 44% of the fee,
were from outside of California; arguably this is not an impact on California business.
None of the companies registered with the Board for payment of the OSPAF fee are
“small businesses”, as that term is defined at section 11342.610 of the Government
Code. Also, this fee does not have a direct impact on individuals – unless they own the
5

oil delivered to a refinery or marine terminal. However, the Board’s May 2016 OSPAF
fee report of registered OSPAF fee payers does not include any individuals or small
businesses; they are all large corporations, LLC’s, partnerships, or other businesses.
Because the demand for gasoline is highly inelastic, it is likely that nearly the entire fee
is passed on to all types of consumers.
Since virtually every business and household in California is a consumer of gasoline,
the fee is spread extremely thinly across millions of individuals and thousands of
businesses. The fee amount, 6.5 cents per barrel, is equal to 15% of a penny per
gallon at the gas pump. Thus, at $0.0015 cents per gallon of gas, only a penny and half
($0.015) would be added to the price of a 10 gallon purchase. Given the context of
recent dramatic declines in the retail price of gas (from over $4/gallon to around
$2.50/gallon), this fee is not expected to alter the revenues, profits, economic
incentives, or economic behavior of individuals or businesses. The recent declines in
the price of gas (approaching $2.00 per gallon) swamp the effect of the fee ($0.0015 per
gallon).
The impact of the new fee is actually less than that described above. Under the old fee
regime, about two-thirds of gas was subject to it. Spread out across all oil sold to
consumers, that fee was equal to 10% of a penny per gallon at the pump. The new fee
regime, by extending the fee from two-thirds to all of the oil used in California,
essentially adds 5% of a penny per gallon at the pump. Thus, the effect of the new fee,
if passed on to California consumers, is $0.0005 per gallon. Price effects on other
petroleum products (e.g. motor oil, lubrication oil, etc.) are expected to be of a similarly
small magnitude. The fee does not apply to natural gas, and thus does not affect home
heating or industrial electricity generation based on natural gas.
Fiscal Impact
The new fee payers will result in new fiscal revenues of approximately $12.3 million at
this time, into the OSPAF, depending on the amount of oil consumed.
The Board of Equalization is required to collect the fee on behalf of OSPR, but the
Board is also required to be reimbursed for its reasonable costs incurred to implement
OSPAF fee collection. [Gov. C. 8670.40(5)] The Board receives an appropriation each
year in the Governor’s budget. Thus, the costs to the Board are reimbursed.
(a) Any Effects on the Ability of California Businesses to Compete with Businesses in
Other States?
As described above, because the fee is spread so thinly across businesses, it is unlikely
to affect economic incentives. Thus, OSPR is not aware of any affect the OSPAF fee
would have on the ability California businesses to compete with businesses in other
states.
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(b) Any Effects of the Regulation on the Creation or Elimination of Jobs within the
State?
For the same reasons described above, OSPR is not aware of any affect the OSPAF
fee would have on creating or eliminating jobs within the State.
(c) Any Effects of the Regulation on the Creation of New Businesses or the Elimination
of Existing Businesses within the State?
For the same reasons described above, OSPR is not aware of any affect the OSPAF
fee would have on creating or eliminating businesses within the State.
(d) Any Effects of the Regulation on the Expansion of Businesses Currently Doing
Business within the State?
For the same reasons described above, OSPR is not aware of any affect the OSPAF
fee would have on expanding businesses within the State.
(e) Other Benefits of the Regulations?
In enacting this program, the Legislature found that each year hundreds of millions of
gallons of crude oil and petroleum products are transported by vessel, railroad, truck, or
pipeline over, across, under, and through the waters of this state. Oil spill accidents can
be a significant threat to the environment of sensitive areas. California’s lakes, rivers,
other inland waters are treasured environmental and economic resources that the state
cannot afford to place at undue risk from an oil spill. A major oil spill in state waters is
extremely expensive because of the need to clean up discharged oil, protect sensitive
environmental areas, and restore ecosystem damage. [Ref. Gov. Code section 8670.2]
The OSPAF fee funds the day-to-day planning, preparedness, inspection, and other
regulatory activities of OSPR.
1. Any Benefits to the Health and Welfare of California Residents?
These regulations are implementing the statutory fee requirements. The OSPAF fee
will provide benefits to Californians by providing funding for OSPR’s day-to-day oil spill
planning and preparedness efforts, thus meeting OSPR’s “best achievable protection”
mandate.
2. Any Benefits of the Regulation to Worker Safety?
No. The OSPAF fee is not related to worker safety.
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3. Any Benefits of the Regulation to the State's Environment?
These regulations are implementing the statutory fee requirements. The OSPAF fee
provides funding for OSPR’s day-to-day oil spill planning and preparedness efforts, thus
meeting OSPR’s “best achievable protection” mandate. These activities include, but are
not limited to, spill drills and exercises, implementation of environmental enhancement
project grants, study and licensing of dispersants and other cleanup agents, harbor
safety activities, and sensitive site strategy planning.
V.
•
•
•

Studies, Reports, or Documents Relied Upon

Board of Equalization OSPAF Fee Report of May 2016 (attached)
California Energy Commission 2015 Crude Oil Imports By Rail (incorporated by
reference)
Department of Conservation, Division of Oil, Gas, and Geothermal Resources, 2015
Report of California Oil and Gas Production Statistics, issued April 2015
(incorporated by reference)

VI.

Reasonable Alternatives to Regulatory Action

The fee is created by statute and required by to be implemented and paid. The statute
sets the commodity subject to the fee, the increment in barrels, where the fee is
collected, the mode of delivery, who is responsible to pay the fee, and the cap on the
fee.
The fee funds the day-to-day planning, preparedness, inspection, and other regulatory
activities of OSPR. After Senate Bill 861 became effective the fee is now assessed
upon oil received at marine terminals and refineries and against multiple modes of
delivery. Setting the fee at a lower rate would not allow for the funding necessary to
support OSPR’s oil spill preparedness and response efforts critical to carrying out and
meeting the statutory obligations set forth in Senate Bill 861, thereby compromising best
achievable protection of the state’s natural resources and public health and safety.
VII.

Specific Technology or Equipment Required by Regulatory Adoption

None.
VIII.

Duplication or Conflict with Federal Regulations

None. The proposed regulations do not duplicate or conflict with federal regulations.
There are no federal regulations about this subject – the OSPAF fee.
IX.

Mitigation Measures Required by Regulatory Action

The proposed regulatory action will not have negative impact on the environment;
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therefore no mitigation measures are needed.
END
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